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LEGAL ASPECTS OF THE UNITED NATIONS ACTION 
IN THE CONGO 


By KE. M. 
The United Nations action in the Congo, instituted by the Security 


Council on July 14, 1960, has been described by the Secretary General as 


‘“‘the biggest single effort under United Nations colours organized and 


directed by the United Nations itself.”°? It was an emergency action, 
undertaken almost instantaneously and carried out in an atmosphere of 
crisis and political tension. ‘This was not a setting propitious to juridica 


deliberation; yet it cannot be said that legal considerations were disre 
garded. At the very outset, the Secretary General drew attention to the 
basie considerations of law and principle that should govern United Na- 
tions operations.” As the situation in the Congo grew more complicated 
and divergent views emerged as to the propriety of the United Nations ac- 
tion, Member Governments as wel! as the Secretary General sought guidance 
and support in the prescriptions of the Charter and the rules of law that 
have evolved through United Nations practice. Faced with the responsi- 
bility of interpreting a general mandate of the Security Council in eir- 
cumstances that had not been envisaged, the Secretary General considered 
it essential to refer to legal precepts whenever they could furnish guidance ; 
only in this way could he maintain the requisite impartiality and yet take 
action under his mandate that might be opposed by one or the other econ- 
tending side.* Thus, in regard to each of the several controversial issues 
that arose, the Secretary General presented the legal basis for his actions, 
not merely in terms of the broad principles of the Charter, but more 
specifically, when necessary, in terms of the applicable rules and precepts 
adopted by United Nations organs, whether expressly in their resolutions 


1Statement of the Secretary General to the Seeurity Council on July 20, 1960, U.N. 
Doe. S/P.V. 877, p. 5. References to the Security Couneil meetings given below refer to 
the provisional verbatim records (S/P.V. ), the numbers of which correspond to the 
numerical order of the meetings (¢.g., S/P.V. 877 refers to the verbatim record of the 
877th Meeting of the Council). The final records are subsequently printed as part of the 
Official Records of the Council and are identified by the number of the meeting. 

2See statement of the Secretary General to the Security Council of July 13, 
U.N. Doe. S/P.V. 873, pp- 7-12, and his First Report, U.N. Doe. S/4389. 


3 The Secretary General has frequently laid emphasis on the necessity of his 


1960, 


adherence to principle and law. See, for example, his statements at the time of the 
Suez crisis: Security Council, 11th Year, Official Records, 75lst Meeting (Oct. 31, 1956) 
pp. 1, 2; Report of the Secretary General to the General Assembly, U.N. Doe. A/3512 
(Jan. 24, 1957), par. 5. He has also stated that the Secretary General may accord him 
self the right to take a stand in political conflicts ‘‘to the extent that such stands can 
be firmly based on the Charter and its principles, and thus express what may be ealled 
the independent judgment of the Organization.’’ (Address at Copenhagen, Denmark, 


on May 2, 1959, in 5 U.N. Review 13 (June, 1959). 
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or impliedly in their practice. The function of law in United Nations 
diplomacy has rarely been more clearly demonstrated. 

The present paper will examine the legal aspects of the United Nations 
action in the Congo during the period from July 14 to September 20, 1960. 
It is divided into three sections: (1) the Charter basis for the action in the 
Congo; (2) the principles governing the United Nations Force in the 
Congo; (3) the decisions of the Emergency Special Session of the General 
Assembly. The analysis will be essentially of a legal character and will not 
enter into, or express any judgment on, the political issues. 


I. THe CuHartTerR Basis FOR THE ACTION IN THE CONGO 
Legal Authority for Placing the Item on the Agenda of the Security Council 


The first step in bringing the situation in the Congo to the attention of 
the Security Council was a cable dated July 12, 1960, from the President 
and the Prime Minister of the Republic of the Congo addressed to the 
Secretary General, requesting the ‘‘urgent despatch by the United Nations 
of military assistance.’’® This cable arrived at a time when widespread 
internal disorder had been reported in the Congo, and it was evident that 
there was a breakdown of law and order in that country. However, the 
request of the Congo Government for military assistance was not based 
primarily on the internal disturbances; it stated expressly that the request 
for assistance was ‘‘ justified by the despatch to the Congo of metropolitan 
Belgian troops in violation of the Treaty of Friendship signed between 
Belgium and the Republic of the Congo on 29 June 1960.’’* It went on to 
state that ‘‘the essential purpose of the requested military aid is to protect 
the national territory of the Congo against the present external aggression 
which is a threat to international peace.’’ This point was reiterated in a 
cable dated July 13 from the President and the Prime Minister, which as- 
serted that the purpose of the requested aid was not to restore the internal 
situation in the Congo but rather to protect the national territory against 
the act of aggression posed by Belgian metropolitan troops. It concluded 
that if the requested assistance was not received without delay, the Congo 
would be obliged to appeal to the Bandung Treaty Powers.’ 

The Secretary General, on receiving these cables, requested an urgent 
meeting of the Security Council, stating that he was bringing to the atten- 
tion of the Council a matter which, in his opinion, might threaten the 
maintenance of international peace and security. When the Council was 
convened, the Secretary General opened his statement by observing that 
his request for an immediate meeting of the Council was made under 
Article 99 of the Charter.*® 

In the discussion in the Council several delegations expressly charac- 
terized the situation in the Congo as a serious threat to international peace 


+See, for example, Reports of the Secretary General in U.N. Does. S/4417/Add. 6, 
$/4475, and his statements in S/P.V. 887, pp. 16-25 and A/P.V. 859, pp. 81-85. 

5 U.N. Doe. $/4382. 6 Ibid. 

7 Ibid., p. 2. 8 U.N. Doc. S/P.V. 873, p. 7. 
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and security: Certain representatives referred to the threat as being 
caused by ‘‘aggression’’ of the Belgian Government.® Others referred in 
more general terms to the fact that the intervention by Belgian troops was 
of such a nature as to endanger international peace. They viewed the 
situation as one in which internal difficulties had produced the presence of 
Belgian troops, and the presence of such troops would lead the Congolese 
Government to launch appeals for help to external Powers which, if acted 
upon, would probably bring about serious international conflict..° The 
Secretary General reported subsequently that it was the breakdown of 
order which ‘‘had created a situation which through its consequences im- 
posed a threat to peace and security justifying United Nations interven- 
tion. .. . Whether or not it was also held that the United Nations faced a 
conflict between two parties was, under these circumstances, in my view, 
legally not essential for the justification of the action.’’ ™ 


Relation of the Resolutions to Chapter VII of the Charter 


The major decisions adopted by the Security Council were embodied in 
the three resolutions of July 14, July 22 and August 9, 1960. 

In the first resolution,’* the Council ‘‘called upon’’ the Government of 
Belgium to withdraw its troops from the territory of the Congo and au- 
thorized the Secretary General 


to take the necessary steps, in consultation with the Government of 
the Republic of the Congo, to provide the Government with such 
military assistance, as may be necessary, until, through the efforts of 
the Congolese Government with the technical assistance of the United 
Nations, the national security forces may be able, in the opinion of the 
Government, to meet fully their tasks. 


In the second resolution,’® adopted on July 22, the Council 


Considering that the complete restoration of law and order in the 
Republic of the Congo would effectively contrivute to the maintenance 
of international peace and security, 


ealled upon 


the Government of Belgium to implement speedily the Security Coun- 
cil resolution of 14 July 1960, on the withdrawal of their troops and 
authorizes the Secretary-General to take all necessary action to this 
effect ; 


and requested 


all states to refrain from any action which might tend to impede the 
restoration of law and order and the exercise by the Government of 
the Congo of its authority and also to refrain from any action which 
might undermine the territorial integrity and the political independence 
of the Republic of the Congo. 


9U.S.S.R., U.N. Doc. S/P.V. 873, p. 52; Poland, ibid., p. 98; Tunisia, ibid., p. 34. 
10 Ecuador, ibid., p. 96; Italy, ibid., pp. 61-62; France, ibid., pp. 76-80. 

11 U.N. Doe. 8/4389, p. 2. 12 U.N. Doe. 8/4387. 

18 U.N. Doe. 8/4405. 
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A MERI! 


THE 


In the third resolution,’* adopted on August 9, the Couneil called upon 
the Government of Belgium to withdraw immediately its troops from the 
Province of Katanga under ‘‘speedy modalities determined by the Seere- 
tary-General.’’ It also called upon all Member States, in accordance with 
Articles 25 and 49 of the Charter, to accept and carry out the decisions 
of the Security Council and to afford mutual assistance in earrying out 
measures decided upon by the Council. 

Neither of the two resolutions adopted in July contained any express 
reference to the Charter provisions under which the Council was acting, 
nor was any reference made in the debates to any Charter article other 
than Article 99 as pertaining to the action taken by the Council. However, 
in a report by the Secretary General on the implementation of these two 
resolutions there was included a communication from the Secretary Gen- 


eral to the provincial authorities of Katanga whieh drew attention to 


Article 25 and Article 49 of the Charter.’ Subsequently, the Secretary 
General, in an oral statement to the Council on August 8, again referred 
to these articles and included the following comment relating to Chapter 


VII: 

The resolutions of the Security Council of 14 and 22 July were not 
explicitly passed under Chapter VII, but they were passed on the 
basis of an initiative under Article 99. For that reason I have felt 
entitled to quote three articles under Chapter VII, and I repeat what 
[ have already said in this respect: in a perspective which may well be 
short rather than long, the problem facing the Congo is one of peace 
or war—and not only in the Congo."® 

The Seeretary General’s conclusion that Articles 25 and 49 of Chapter 
VII of the Charter applied was confirmed (as noted above) by the 
Security Council in its resolution of August 9. 

It may be observed that the Council, although invoking provisions of 
Chapter VII, did not expressly make a determination in terms of Article 
49 that there was a ‘‘threat to the peace, breach of the peace, or act of ag- 
gression.’’ This fact does not seem to be legally significant, since such an 
explicit determination is not necessarily a condition precedent to all 
Chapter VII decisions.’ The record before the Council, starting with 
the report of the Secretary General under Article 99, leaves little doubt 
that the members considered the situation as one involving a threat to 


the peace. 


The Application of Article 40 


More interesting is the question of the specific article of Chapter VII 
under which the Council may be considered to have acted. As indicated, 
no particular article was expressly mentioned in the resolutions as the 


14 U.N. Doe. 8/4426. 15 U.N. Doe. 8/4417, p. 5. 

16 U.N, Doe. S/P.V. 884, pp. 9, 10. 

17 Opinions to this effeet were expressed by members of the Council in connection with 
resolutions adopted in the Indonesian ease. See 2 Repertory of Practice of United 


Nations Organs 338-341. 


1961 | LEGAL ASPECTS OF U.N. ACTION IN CONGO 5 


basis of the Council action. However, an analysis of the language used 
in the resolutions and of relevant statements in the Council indicate that 
Article 40 could appropriately be considered as the applicable provision. 
The first sentence of this article reads as follows: 

In order to prevent an aggravation of the situation, the Security 
Council may, before making the recommendations or deciding upon 
the measures provided for in Article 39, call upon the parties con- 
cerned to comply with such provisional measures as it deems necessary 
or desirable. 

[It will be observed that the expression ‘‘call upon’’ is used in Article 40 in 
distinction to the references to ‘‘recommendation’’ and ‘‘measures de 
cided upon’’ which are used in other provisions of the Charter. It seems 
pertinent, therefore, that all three resolutions ‘‘call upon’’ the Government 
of Belgium to withdraw troops. Moreover, Article 40 refers to the objec- 
tive of prevention rather than enforcement; in this respect it is relevant 
that the withdrawal of the Belgian troops was described by the members 
of the Council as the essential action necessary to prevent the aggravation 
of the situation which could lead to international conflict." 

On the premise that the Council resolutions constituted action under 
Article 40, certain inferences may be drawn. One implication is found in 
the second sentence of Article 40, to wit: ‘‘Such provisional measures shall 
be without prejudice to the rights, claims or position of the parties con 
cerned.’’ This sentence was referred to specifically by the Secretary Gen- 
eral in his statement to the Council,’® particularly with reference to the 
position of the provincial authorities in Katanga, a problem which will 
be discussed in more detail below. <A further inference that may be drawn 
from the reliance on Article 40 is that, as the action of the Council did not 
constitute ‘‘enforcement measures,’’ the exception to the domestic jurisdic- 
tion restriction of Article 2, paragraph 7, does not apply; *° that is to say, 
the Council action, although mandatory, must still be subject to the prin- 
ciple that there shall be no intervention in matters essentially within the 
domestic jurisdiction of any state. This point was referred to by the 
Secretary General in a statement to the Council in the following terms: 


In the light of the domestic jurisdiction limitation of the Charter, it 
must be assumed that the Council did not authorize the Secretary- 
General to intervene with armed troops in an internal conflict, when 
the Council has not specifically adopted enforcement measures under 
Article 41 or 42 of Chapter VIT.*" 


The distinction which is drawn in this statement between enforcement 
measures which may be taken under Articles 41 and 42 and other measures 


18 U.N. Doe. S/P.V. 878, 879 passim.. 

19 U.N. Doe. S/P.V. 884, pp. 8, 9. See also Third Report of the Secretary General 
relating to administration by the U.N. of Belgian bases, U.N. Doc. 8/4475, p. 1. 

20 The final clause in Art. 2, par. 7, states that the principle of non-intervention in 
domestic affairs ‘‘shall not prejudice the application of enforcement measures under 
Chapter VIT.’’ 

21 U.N. Doc. S/P.V. 887, p. 17. 
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(such as those under Article 40) taken under Chapter VII is supported by 
the legislative history of these articles in San Francisco.** 


The Application of Articles 25 and 49 


Does the fact that the Council considered its decisions obligatory under 
Article 25 bear upon the question whether such decisions have been taken 
under Article 40? To put the issue in another way, may the Council 
calling upon’’ a state to take provisional measures be regarded 


resolution 
as mandatory in the same way as the enforcement measures under Articles 
41 and 42? Kelsen has noted that the language used in Article 40, namely, 
‘feall upon the parties to comply’’ falls between ‘‘recommendations’’ (as 
in Chapter VI) and ‘‘deciding on measures’’ (as under Articles 41 and 
42): in his view, this leaves to the Council the choice as to whether the 
‘‘call’’ made under Article 40 is a simple recommendation or a legally 
binding decision.** It is, of course, obvious that if the Council indicates 
that its resolution is a recommendation, it does not consider that resolution 
to be mandatory. But if the Council should characterize its call to the 
parties under Article 40 as obligatory (as it has done in this case by 
referring to Article 25), this would be within its authority. One reason 
for this conclusion is that Article 40 is found in Chapter VII rather than 
in Chapter VI; that in itself is an indication that the Council action may 
be mandatory. Moreover, Article 40 stipulates that the Council shall duly 
take account of failure to comply with the eall to adopt measures; again 
this suggests that the Council action would be binding on the parties. The 
position that Council decisions under Article 40 may be obligatory is not 
a novel one; it has been maintained by representatives of states in other 
cases considered by the Council. Examples may be found in the debate 
on resolutions presented in connection with the Palestine problem in 1948 
and with the Indonesian question in 1949.** It certainly seems reasonable 
to conclude, on the basis of the Charter provisions, that a resolution calling 
upon the parties to take measures such as the withdrawal of troops falls 
within the ambit of Article 40 and, if the Council so signifies, constitutes a 


2212 U.N.C.1I.0. Does. 505-508. Provisional measures envisaged in Art. 40 were re- 
ferred to as ‘‘preventive’’ by the Rapporteur of Committee ITI/3, ibid. at 580. 

23 Kelsen, The Law of the United Nations 740 (1950). The phrase ‘‘call upon’’ is 
used in Art. 33 of the Charter, but since that is in Ch. VI, there is no ground to at 
tribute more than recommendatory effect to it in that connection. 

242 Repertory of Practice of United Nations Organs 370-378. In the Indonesian 
case, several representatives, including those of the U.S. and the U.S.S.R., were of the 
opinion that the resolutions of the Security Council calling upon The Netherlands to dis- 
continue military operations were obligatory. Professor Jessup, speaking for the 
United States, declared that ‘‘these two Security Council resolutions were adopted under 
the provisions of Article 40, Chapter VII of the Charter, and that therefore in accordance 
with Article 25 the Netherlands Government was and is under obligation to comply with 
their provisions.’’ Security Council, 4th Year, Official Records, 398th Meeting, p. 3. 
For the U.S.S.R. view asserting the mandatory character of the Council resolutions, see 
ibid., 418th Meeting, p. 20. The representative of Belgium expressed his dissent with 
the position that the resolutions were obligatory. See ibid., 398th Meeting, p. 11. 
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decision which the parties are required to carry out in accordance with 
Article 25. 

The Security Council resolution of August 9 on the Congo situation also 
ealled upon Members, in accordance with Article 49 of the Charter, ‘‘to 
afford mutual assistance in carrying out measures decided upon by the 
Security Council.’’ This appears to be the first time that the Council has 
invoked Article 49, and probably the first time it has been referred to in 
debates. It may be asked whether reference to Article 49 is necessary 
when it has been made clear that the Council decisions are binding under 
Article 25. In reply, it may be observed that Article 25 refers to the duty 
to carry out the decisions of the Council and therefore has a direct effect 
for those states to which the Council decisions are addressed. Thus, in the 
present case, Article 25 would be directly applicable to the call addressed 
to Belgium to withdraw its troops. Article 49, on the other hand, would 
apply to other Members of the United Nations which might be expected to 
‘‘join in affording mutual assistance’’ in carrying out measures called for 
by the Council.*® Such mutual assistance would, for example, include 
contributions of personnel, transport and supplies for the United Nations 
Force sent in to facilitate the withdrawal of the Belgian troops. It would 
also reasonably be construed to include other measures of co-operation in 
the way of technical and financial assistance, as well as the avoidance of 
actions that might interfere with the United Nations operations. Refer- 
ence to Article 49 will be found in statements of the Secretary General ad- 
dressed to governments which have made available troop contingents, trans- 
portation and expert assistance, as well as in corresponding statements made 
by contributing governments.** 

Although Article 49 speaks of ‘‘measures decided upon by the Council,’’ 
there seems to be no reason to exclude from its purview the ‘‘provisional’’ 
measures adopted under Article 40. As we have seen, such provisional 
measures may be the subject of a binding decision within the meaning of 
Article 25, and it would reasonably follow that the obligation imposed on 
all Members to ‘‘join in affording mutual assistance’’ should extend to 
binding decisions of this character as well as to other binding decisions. 


The Possible Relevance of Articles 41 and 42 


The question may be raised as to whether the military assistance called 
for by the Council could not be regarded as covered by Article 42 rather 
than Article 40. It is true that the terms of Article 42 are extremely 
broad; it permits the Council to take ‘‘such action by air, sea or land 
forces as may be necessary to maintain or restore international peace and 
security.’’ Nothing in this text requires that such action constitute 
‘‘sanctions’’ against a state or governmental authority, and one could 


25 Kelsen, op. cit. note 23, p. 97. While the term ‘‘mutual assistance’’ suggests as- 
sistance among Members inter se, it seems reasonably applicable to measures in aid of 
the common effort to give effect to the Security Council resolution. 

26 U.N. Docs. 8/4417, p. 5; 8/4417, Add. 3, p. 1; 8/4417, Add. 8, Annex II, p. 1; 
$/4445, Annex I, pp. 1-2. 
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conclude on the basis of the language alone that the military measures 
contemplated by the resolutions on the Congo were adopted in order to 
maintain international peace and therefore constitute action under Article 
42. There are, however, serious difficulties in the way of reaching this 
conclusion. ‘The kind of military action which the Council authorized in 
the Congo was restricted essentially to the maintenance of internal law and 
order, the purpose of which was to enable the Belgian troops to be speedily 
withdrawn. While this was a use of armed force, it was essentially of a 
police or ‘‘criminal law’’ character, and in that sense seems fundamentally 
different from the type of enforcement measure which had been envisaged 
as the military sanctions of Article 42. Certainly, the expectation at San 
K'rancisco was that Article 42 would be resorted to for military action of an 
international character—that is to say, directed against the troops of a 
state or another governmental authority which bore responsibility for a 
breach of peace or act of aggression.** Use of troops for internal security 
purposes at the request of the territorial state does not have this kind of 
international coercive character, and it is doubtful, therefore, that it should 
be deseribed legally as the use of armed force within the meaning of Article 
42. Moreover, the fact that the Council made no reference to Article 42 
and, equally significant, that no reference to this article was made in the 
debates or relevant reports, is persuasive evidence that the Council did 
not intend to apply it in this case.** 

The position with regard to the possible application of Article 41 also 
merits analysis. Article 41 provides for ‘‘measures not involving the use 
of armed force’’ which the Council may employ ‘‘to give effect to its de- 
eisions.’’ This article, like Article 42, has generally been considered as an 
authorization for collective sanctions or enforcement measures, particularly 
since its second sentence refers to interruption of economic and diplomatic 
relations. However, the article itself only states that the Council may 
adopt measures to give effect to its decisions. It may be suggested, there- 
fore, that this broad provision could be applied to measures for economic 
or technical assistance which the Council may decide upon in order to make 
more effective a decision adopted to eliminate a threat to the peace. Thus, 
in the Congo situation, the Council has referred to technical assistance to 
be furnished by the Secretary General in consultation with the Government 
of the Congo.*® The records of the Council show that such civilian as- 
sistance was thought of as a means to strengthen the government of the 
country and to improve internal conditions, and that these, in turn, would 
directly reduce the risk of external intervention. One might conceivably 
regard such measures as within the broad language of Article 41, but it 
seems difficult to ignore the fact that the Council and its members made no 
reference to this article. 

27 12 U.N.C.L.0. Does. 334 et seq., 580-581. See also the Report of the Sub-Committee 
of the Security Council on the Spanish question, dated May 31, 1946, Security Council, 
lst Year, Official Records, Spec. Supp., pp. 1-6. 

28 See statement of the Secretary General at the 859th Meeting of the General As- 
sembly, U.N. Doe. A/P.V. 859, pp. 84-85. 

29 Resolution of July 14, 1960, U.N. Doe. S/4387. 
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Nor was there any legal necessity that they should do so. An alterna 
tive was to regard the assistance to the Congo as part of the general pro 
gram of technical assistance furnished at the request of governments pur 
suant to the resolutions of the General Assembly and the Economic and 
Social Council.“° On this view, the Security Council reference in its 
resolution of July 14 to technical assistance to the Congo was not an in- 
dependent measure of the Council, but a recognition that such technical 
assistance as might be granted by the United Nations would serve the 
objective sought by the Council, namely, the withdrawal of foreign troops. 
This interpretation would appear to be more in keeping with the views ex 
pressed in the debates of the Council and the reports of the Secretary Gen 
eral than would the alternative interpretation that Article 41 was applied.*' 

An independent legal basis for technical assistance was proposed by the 
United States in a draft resolution to the Council calling for the establish- 
ment of a United Nations Fund for the Congo, to be used under United 
Nations control for the finaneing of the necessary governmental expendi- 
tures not covered by governmental revenue, owing to the disruption of the 
administrative and civilian life.** This proposal followed suggestions in 
the Fourth Report of the Secretary General to the Security Council, which 
stated that immediate financial support was required in the sum of 
$100,000,000.** After the draft resolution of the United States failed of 
adoption in the Council because of the negative vote of the U.S.S.R., a 
similar provision for a United Nations Fund was adopted by the General 
Assembly at its Fourth Emergency Special Session.** 


II. Leeat PrinciepLes GOVERNING THE UNITED NATIONS FORCE IN THE CONGO 


While the principles governing the United Nations Force are based on 
the decisions of the Security Council, the resolutions themselves contain 
only brief and general indications of such principles. To find the legal 
considerations applicable to the Force, one must look mainly to the reports 
submitted by the Secretary General to the Council, the communications 
between the Congolese Government and the Secretary General, and the 
views of governments expressed in the proceedings of the Council. In some 
respects, the experience of the establishment and operation of the United 
Nations Emergency Force is relevant, particularly the principles set forth 
by the Secretary General in his ‘‘Summary Study of Experience’’ derived 
from UNEF.*® 


30 The Secretary General stated to the Security Council that the whole civilian opera 
tion is basically a technical assistance operation and should of course follow the rules 
applied for technical assistance, and that the ECOSOC and the General Assembly will 
have to deal with the matter. U.N. Doc. S/P.V. 888, p. 56. 

31 See memorandum of the Secretary General on the United Nations civilian operation 
in the Congo, U.N. Doe. 8/4417, Add. 5, pp. 1-2. See also statements of members of the 
Security Council in S/P.V. 873, pp. 33, 42, 61 and S/P.V. 888, pp. 11, 17, 36. 

82 U.N. Doe. 8/4516. 83 U.N. Doc. 8/4482, pp. 1-4. 

84 U.N. Doc. A/Res. 1474(ES-IV). 

35 General Assembly, 13th Sess., Official Records, Annexes, Agenda Item 65, U.N. 
Doe. A/3943. 
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The International Status and Multi-National Composition of the Force 


The United Nations Force in the Congo was established under the 
Security Council decision of July 14, but neither that resolution nor any 
subsequent resolution of the Council expressly provided for a ‘‘United Na- 
tions Force’’ or even authorized the Secretary General in explicit terms to 
establish a force. The operative clause of the resolution of July 14, on 
the basis of which the Force was established, reads as follows: 


2. Decides to authorize the Secretary-Genera! to take the necessary 
steps, in consultation with the Government of the Republic of the 
Congo, to provide the Government with such military assistance, as may 
be necessary, until, through the efforts of the Congolese Government 
with the technical assistance of the United Nations, the national 
security forces may be able, in the opinion of the Government, to meet 
fully their tasks ; *® 


The language used in this paragraph is almost identical with that recom- 
mended by the Secretary General in his opening statement to the Security 
Council.*7 After making that recommendation, he stated that if it were 
adopted, he would establish a United Nations Force based on the principles 
set out in his report on the experience of the United Nations Emergency 
Force. Thus, while the text of the resolution is silent on the establishment 
of the Force, the record before the Council is entirely clear on the action 
that was to be taken. 

It is apparent that a Force established in this way represents a de- 
parture from the United Nations military forees previously employed. It 
differs basically from the conception followed in regard to Korea when the 
Council adopted a recommendation which entrusted a particular country, 
the United States, with the responsibility of providing independently for 
a multi-national force to serve the purposes laid down by the Council. In 
that situation, the military forces were described as United Nations Forces, 
but the command was entirely the responsibility of the United States and 
the personnel in the national contingents were not subject to the obligations 
or discipline of an international military service.** 

UNEF, in contrast to the operation in Korea, was established by the 
General Assembly as a subsidiary organ with a United Nations Com- 
mander appointed by the Assembly, who has acted under the instructions 
and guidance of the Secretary General.*® Moreover, unlike the military 
operation in Korea, the expenses of UNEF were borne by the United Na- 
tions. 

While the United Nations Force in the Congo may be regarded as 
basically similar to UNEF, there are certain differences worth noting. In 
the first place, the Force in the Congo was established by the Secretary 
General acting under authorization of the Security Council; the Force 
may therefore be characterized, in terms of the Charter, as a subsidiary 


86 U.N. Doe. 8/4387. 87 U.N. Doe. 8/P.V. 873, pp. 11-12. 

88 See resolution of the Security Council of July 7, 1950, in U.N. Doe. 8/4588. See 
Report of the Secretary General cited in note 35, par. 13. 

89 Ibid., pars. 13-19. 
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organ of the Council acting exclusively under the command of the Secre- 
tary General as the agent of the Council. 

It follows from the premise that the Force is a subsidiary organ of the 
United Nations that its personnel, including the members of military 
contingents, have an international status and are obliged to carry out their 
duties in accordance with the orders and principles of the United Nations 
Command. The international obligations of the Congo military personnel 
were referred to in the First Report of the Secretary General to the 
Council.*® It was stated there that, for all United Nations personnel used 
in the Congo operation, 


the basic rules of the United Nations for international service should 
be considered as applicable, particularly as regards full loyalty to the 
aims of the Organization and to abstention from actions in relation to 
their country of origin which might deprive the operation of its inter- 
national character and create a situation of dual loyalty.® 
In line with this principle, it follows that both the military and civilian 
personnel of the United Nations Force in the Congo were governed by the 
following two basic principles of international service : 


1. The prohibition against seeking or accepting instructions of their 
governments with respect to their duties in the United Nations Force.* 


2. The obligation to refrain from any activity incompatible with the 
proper discharge of their duties and particularly to avoid any act or 
pronouncement which may adversely reflect on their international status 
or on the independence and impartiality required by that status.* 


While the Force in the Congo had the legal status of a United Nations 
subsidiary organ, it was composed for the most part of national military 
contingents voluntarily contributed by Member Governments in accordance 
with the request of, and in consultation with, the Secretary General. As 
in the case of UNEF, the objective of harmonizing the international char- 
acter of the Force with the national character of the military contingents 
was given considerable attention. It was obvious that the principles of the 
Charter, such as those in Article 101 governing the selection of staff, could 
not be applied to military personnel contributed in the form of national 
contingents. It was moreover evident that, as in the case of UNEF, the 
selection of the military contingents in terms of their nationality would 
have to depart from the conception of wide geographical distribution ap- 
plicable generally to the United Nations staff. The first principle followed 
by the Secretary General in respect of the composition of the Congo Force 
was similar to that followed in UNEF, that is, there would be no military 
units from any of the permanent members of the Security Council.** 


40 U.N. Doe. 8/4389. 41 Ibid., p. 5. 

42 See Art. 100 of the U.N. Charter. 

‘8 U.N. Staff Regulation 1.4 in General Assembly, 10th Sess., Official Records, Supp. 
No. 19. 

44 U.N. Doe. S/P.V. 873, pp. 11-12. At the meeting on July 20, the U.S.S.R. repre- 
sentative protested against the reported introduction of U. 8. military personnel into 
the Congo, U.N. Doe. S/P.V. 877, p. 82. 
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The second principle differed somewhat from that applied to the UNEF. 
In the case of UNEF, the Secretary General considered that the Force 
should exclude units from any country which, ‘‘because of its geographical 
position or for other reasons might be considered as having a special in- 
terest in the situation which has called for the operations’’; *° in keeping 
with this policy, UNEF did not include contingents from countries in the 
region or those allied with either of the parties to the dispute. In the 
ease of the Congo Force, however, the Secretary General announced in his 
first statement to the Council that he would give priority in the selection 
of troops to other African states. In his words, such assistance should ‘‘in 
the first instance be given by sister African States as an act of African 
solidarity.’’*® However, the priority accorded to African states did not 
mean the exclusion of others. The Secretary General declared that there 
should be ‘‘an element of universality’’ which in his opinion was essential 
to any United Nations operation.** For that reason, the Congo Force, 
while built largely around military units from the African states, also in- 
cluded contingents from non-African countries, especially those which 
were not associated with major military alliances. The composition of 
the Congo Force was, from this standpoint, considered as both strengthen- 
ing the ties among the African states and at the same time strengthening 
the connections between them and the world community represented by 
the United Nations. These political principles regarding the composition 
of the Force were, however, applied with due regard to practical eon- 
siderations such as language qualifications and availability of troops.** 

The question of the political attitude of a contributing country was raised 
in the Seeurity Council by the representative of the U.S.S.R. in regard to 
Canadian military personnel.‘® The Soviet Union maintained that, as 
Canada was a member of NATO and therefore an ally of Belgium, Canadian 
troops should be withdrawn. The Secretary General explained his choice 
of a Canadian signal unit as based on the necessity of obtaining a tech- 
nically competent communications group that was also bilingual, but he 
went on to say that he did not consider membership in either NATO or the 
Warsaw Pact ‘‘or any other grouping of that kind’’ as excluding a country 
from taking part in the operation.®® Most of the members of the Council 
endorsed the position of the Secretary General both in general terms and 
with respect to the participation of Canada.” 

The establishment of a multi-national force also required consideration 
of the views of the host state. The principle that the Force was a United 
Nations body necessarily implied, as in the ease of UNEF, that the Or- 
ganization would have final authority as to the composition of the military 
elements.°? However, in reserving the authority of the United Nations 
with regard to the selection of troops, the Secretary General acknowledged 


45 Report of the Secretary General, loc. cit. note 35, par. 160. 

46 U.N. Doe. S/P.V. 873, pp. 11-12. 47 Ibid. 

48 U.N. Doe. 8/4389, p. 6. 49 U.N. Doe. S/P.V. 888, p. 26. 

50 Tbid., p. 52. 51 U.N. Doe. S/P.V. 889, pp. 8, 16, 31, 36, 56. 
52 U.N. Doe. S/4389, p. 4. 
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that the choice of the contingents would be of major concern to the country 
in which the Foree operates. With the aim of harmonizing these con- 
siderations, the Secretary General announced that, in the case of the 
Congo, he would accept the formula applied in the case of UNEF, namely : 
.. while it is for the United Nations alone to decide on the composi- 
tion of military elements sent to a country, the United Nations should, 
in deciding on composition, take fully into account the viewpoint of the 
host Government as one of the most serious factors which should guide 
the recruitment of the personnel. Usually, this is likely to mean that 
serious objections by the host country against participation by a 
specific contributing country in the United Nations operation will 
determine the action of the Organization. However, were the United 
Nations for good reasons to find that course inadvisable, it would re- 
main free to pursue its own line, and any resulting conflict would have 
to be resolved on a political rather than on a legal basis.** 
In the course of the Congo operation, statements were made at various 
times by officials of the host state which were sharply critical of the em- 
ployment of non-African troops in the Force. The Secretary General 
nevertheless maintained that his position was based on ‘‘the element of 
universality’’ referred to in his initial statement on this point. Several 
members of the Council supported this position, stating that it would be 
incorrect to withdraw non-African troops in view of the principles of non- 
discrimination and co-operation applicable to all United Nations ac- 
tivities.°* In this connection, it might also be noted that the Security 
Council rejected an amendment submitted by the U.S.S.R. to the Council 
resolution of July 14 which would have required that only African Mem- 
ber States of the United Nations should participate in the Forece.*® 


The Nature and Extent of Consent Required of the Host State 


As the introduction of the Force into the Congo was premised on the 
request of the government for assistance, the question of the character and 
degree of consent required of the government was not examined in detail 
during the initial stages. However, in the Council debate preceding the 
adoption of the first resolution, several members took the position that the 
duration of the assignment of the United Nations Foree was dependent on 
the consent of the host state.°* The resolution itself contained two points 
relevant to this: 


1. It authorized the assistance ‘‘in consultation with the Government 


of the Republic of the Congo,’’ and 


2. It stated that the military assistance should be given until ‘‘the 
national security forces may be able, in the opinion of the Government, 
to meet fully their tasks.”’ 

In his first report, the Secretary General, referring to the latter clause of 


the resolution, stated that the Foree was to be regarded as a ‘‘temporary 


53 Report of the Secretary General, loc. cit. note 35, par. 161. 
54 See statement cited in note 51. 55 U.N. Doe. S/P.V. 873, p. 123. 
56 Ibid., pp. 37-40, 91-95, 96. 
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security force present in the Republic of the Congo with the consent of the 
Government for the time and purpose indicated.’’ ** 

While at this stage no question was raised concerning the necessity of 
the continued consent of the government, later events would seem to have 
modified the legal situation to some degree. In the first place, the resolu- 
tion adopted by the Council on July 22 and the debates preceding its 
adoption indicated a new element: this was the fact that unilateral inter- 
vention in the Congo by states other than Belgium was threatened as a 
direct consequence of the breakdown of law and order in that country. 
Several representatives stressed the danger created by a ‘‘vacuum”’ in the 
Government of the Congo.** The resolution of July 22 contained the find- 
ing by the Council ‘‘that the complete restoration of law and order in the 
Congo would effectively contribute to the maintenance of international 
peace and security.’’°® The July 22 resolution also contained in its opera- 
tive portion a request to 


all states to refrain from any action which might tend to impede the 
restoration of law and order and the exercise by the Government of 
the Congo of its authority and also to refrain from any action which 
might undermine the territorial integrity and the political inde- 
pendence of the Republic of the Congo.*° 


The significance of these provisions would appear to be that the Council 
expressly connected the maintenance of law and order within the Congo 
to the maintenance of international peace and security. In doing this it 
made it clear that the primary and over-riding basis for the decision of 
the Council was the necessity of eliminating a threat to international peace 
and security which might arise from the internal situation in that country. 

Also relevant to the requirement of consent is the fact that the Republic 
of the Congo entered into a basic agreement with the Secretary General of 
the United Nations.“ In the first paragraph of that agreement the govern- 
ment stated that 


in the exercise of its sovereign rights with respect to any question 
concerning the presence and functioning of the United Nations Force 
in the Congo, it will be guided, in good faith, by the fact that it has 
requested military assistance from the United Nations and by its ac- 
ceptance of the resolutions of the Security Council of July 14 and 22, 
1960; it likewise states that it will ensure the freedom of movement of 
the Force in the interior of the country and will accord the requisite 
privileges and immunities to all personnel associated with the ac- 


tivities of the Force. 


This paragraph thus specifically applies the principle of good faith of the 
government to the question of continued presence of the United Nations 


Force in the Congo. 


57 U.N. Doc. A/4389, p. 2. 

58 U.N. Does. S/P.V. 878, pp. 32, 37 (Ceylon); S/P.V. 879, pp. 42-44 (Ecuador) ; 
S/P.V. 879, p. 56 (U.S.A.). 

59 U.N. Doe. 8/4405. 60 Ibid. 

61 U.N. Doe. 8/4389, Add. 5. 
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In the second paragraph of this agreement, the United Nations similarly 
stated that it would be guided in good faith by the task assigned to the 
Force in the resolutions of July 14 and 22, and 


in particular the United Nations reaffirms, considering it to be in 
accordance with the wishes of the Government of the Republic of the 
Congo, that it is prepared to maintain the United Nations Force in 
the Congo until such time as it deems the latter’s task to have been 
fully accomplished. 


This basic agreement was communicated to the Security Council on July 
29, and in the subsequent debates no member of the Council raised any 
question about its provisions. 

Of considerable legal significance in regard to the question of the con- 
tinued presence of the Force in the Congo is the operative paragraph of the 
resolution of August 9 * in which the Council called upon 


all member states, in accordance with Articles 25 and 49 of the 
Charter, to accept and carry out the decisions of the Security Council 
and to afford mutual assistance in carrying out measures decided upon 
by the Security Council. 
Thus in this paragraph the Council affirmed that its decisions were manda- 
tory under Chapter VII of the Charter. Although not a member state, 
the Republic of the Congo had acknowledged that Article 49 of the Charter 
would be a basis of its co-operation with the United Nations.® 
As a consequence of these actions of the Council, it may reasonably be 
maintained that, since members of the Council considered that the situation 
in the Congo (particularly the breakdown of law and order) involved a 
threat to international peace and security, and since the Council adopted 
measures of a mandatory character pursuant to Chapter VII of the 
Charter, the territorial government could not by unilateral action decide 
that the threat was over or that measures taken by the Council should be 
terminated. If that conclusion is accepted, it would follow that the de- 
termination as to whether the measures should end would rest with the 
Security Council itself, which would, it may be assumed, take into account 
the views of the Congolese Government as an element in its decision. 


The United Nations Action in Relation to the Internal Conflicts in the 
Congo 


No aspect of the United Nations operation presented more difficulty than 
that of preserving the delicate line between the maintenance of order and 
intervention in internal conflicts. That this line had to be drawn was 
apparent from the beginning of the action. The Secretary General, in his 
initial statement to the Security Council requesting the establishment of 
the Force, declared that the Force would not be entitled to ‘‘take any action 
which would make them a party to internal conflicts in the country.’’** He 


62 U.N. Doc. 8/4426. 63 U.N. Doe. 8/4417, Add. 3. 
64 U.N. Doc. 8/P.V. 873, pp. 11-12. 
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stated in his first report to the Council that any departure from this prin- 
ciple would seriously endanger the impartiality of the United Nations and 
of the operation.*® Support for this principle was expressed by all of the 
members of the Council, and in the resolution of August 9 the Council 
‘‘reaffirmed’’ that the United Nations Force ‘‘will not be a party to or in 
any way intervene in or be used to influence the outcome of any internal 
conflict, constitutional or otherwise.’’ 

This principle became the subject of a major controversy with respect to 
the conflict between the Central Government and the dissident Provincial 
Government in Katanga. Faced with a request from the Central Govern- 
ment that United Nations troops be used on behalf of the Central Govern- 
ment to subdue the Provincial Government, the Secretary General issued 
an interpretation * which referred to the previous practice of the Council, 
particularly in respect to the Lebanon erisis of 1958, in refraining from 
intervening either in support of the constitutional government or in sup- 
port of the insurgents. Specifically the interpretation of the Secretary 


General involved four points: 


1. The United Nations Force cannot be used on behalf of the Central 
Government to subdue or to force the Provincial Government to a 
specific line of action; 

2. United Nations facilities cannot be used to transport civilian or 
military representatives, under the authority of the Central Govern- 
ment, to Katanga against the desire of the Katanga Provincial Gov- 
ernment ; 

3. The United Nations Foree has no duty, or right, to protect 
civilian or military personnel, representing the Central Government 
arriving in Katanga beyond what follows from its general duty to 
maintain law and order; 

4. The United Nations has no right to prevent the Central Govern- 
ment from taking any action which by its own means, in accordance 
with the purposes and principles of the Charter, it can carry through 
in relation to Katanga. 


These four points, the Secretary General added, would necessarily apply, 
mutatis mutandis, as regards the Provincial Government in its relations 
with the Central Government. 

This interpretation of the Secretary General was challenged by the 
Prime Minister of the Republic of the Congo, who took the position ® that 
the United Nations was not to act as a neutral organization, but rather 
that the Security Council had placed its resources at the disposal of the 
Central Government and in particular had requested the Secretary Gen- 
eral ‘‘to provide the Government with such military assistance as may be 
necessary.’ The Prime Minister also observed that paragraph 4 of the 
Council’s resolution of August 9 regarding non-intervention should be 
interpreted with reference to the earlier resolutions of the Council which, 


65 U.N. Doc. 8/4389, p. 3. 66 U.N. Doe. 8/4426. 
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in the opinion of the Prime Minister, decided that the United Nations was 
obliged to defend the territorial integrity of the Republic. 

The Secretary General then brought the matter to the Seeurity Council 
in order to obtain a clarification of the position of the Council. In his 
statement to the Council the Secretary General referred to the legal history 
of the matter in support of the principle of non-intervention in internal 
conflict and to the ‘‘reaffirmation’’ of this principle in the Council’s resolu- 
tion of August 9. He noted that, in his own statements and in those of the 
majority of the Council, it had been made clear that, given the withdrawal 
of the Belgian troops from Katanga, the conflict between the Central 
Government and the provincial authorities was an internal matter.*’ It 
was never intended that the United Nations troops would be introduced to 
impose the rule of the Central Government on the rebellious provincial 
leaders. In his view, the United Nations Force was not to force its way 
into Katanga but was intended to arrive there on the basis of acceptance 
by the Katanga authorities of the Security Council decisions.” 

In the debate which took place in the Council no member of the Council 
supported the specific legal interpretation made by the Prime Minister of 
the Republic. However, the representatives of the U.S.S.R. and Poland 
did challenge the position of the Secretary General on a somewhat different 
basis. They accepted the principle of non-interference in internal disputes, 
but they contended that the conflict between the Central Government and 
the Katanga authorities was not an internal one but rather was the result 
of, and continued to be supported by, Belgian intervention.** Conse- 
quently the Secretary General was said to be incorrect in applying the 
principle of non-interference to the Katanga dispute. However, the 
Secretary General maintained his position on the internal character of the 
dispute, given the assumption of withdrawal of Belgian troops. He made 
it clear that he had referred the matter to the Council for its guidance and 
for correction if the Council considered correction called for. If the 
Council took no action, the Secretary General indicated he would have no 
choice but to follow his own judgment as to the facts.™* Nine of the eleven 
members of the Council expressly voiced their approval of the position 
taken by the Secretary General.** The two who dissented did not submit 
any formal proposal regarding the interpretation, and the only draft 
resolution which they presented (but did not press to a vote) did not touch 
upon the Secretary General’s finding regarding the internal quality of the 
conflict over Katanga.** It is reasonable to conclude from these proceed- 
ings that the Secretary General was justified in applying paragraph 4 of the 
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resolution of August 9 to the Katanga conflict in accordance with the 
policies he had laid down regarding the implementation of this paragraph.”® 
While the Security Council thus dealt with the question of non-interven- 
tion in regard to Katanga, a further problem was subsequently raised by 
reports of tribal warfare and slaughter of civilians, including women and 
children, in other parts of the Congo. These events were in some ways 
connected with political opposition to the Central Government, but they 
involved considerations substantially different from those previously con- 
sidered. One aspect was that much of the fighting arose from tribal 
hostilities and appeared to be motivated by age-old animosities and involved 
efforts at large-scale expulsion or extermination of rival tribes.*7 Secondly, 
troops of the Congolese Army who were no longer under the control of 
their officers pillaged and burnt villages and in some cases massacred large 
numbers of defenseless civilians.** The Secretary General reported to the 
Council that he could not view these actions merely as examples of internal 
political conflict." They involved, in his opinion, a flagrant violation of 
elementary human rights and even had the characteristics of the crime 
of genocide, since the most shocking incidents seemed to be directed at the 
elimination of a specific ethnic group, the Baluba people. The Secretary 
General asked: 
Should it be supposed that the duty of the United Nations to observe 
strict neutrality in the domestic conflicts and to assist the Central 
Government means that the United Nations cannot take action in such 
cases? °° 


The Secretary General reported that the protection of civilian life in these 
cases might render necessary the temporary disarming of Congolese military 
units, because of concern over those groups which had broken loose from 
their command and had turned to ‘‘irresponsible marauding.’’*' Several 
members of the Council indicated their support of such measures as might 
be deemed essential for maintaining law and order in accordance with the 
mandate of the Security Council.*? 

A third problem faced by the United Nations as a result of the internal 
conflict in the Congo arose during the week of September 6, when the Chief 
of State dismissed the Prime Minister and certain other cabinet ministers.** 
This action was challenged by the Prime Minister, who in turn claimed to 


76 At meetings held on Sept. 14 and 15, representatives of the U.S.S.R. and Poland 
reiterated their view that the U.N. Force violated Security Council mandate by refusing 
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dismiss the Chief of State, and by the Parliament, which voted to annul 
the decree of the Chief of State dismissing the Prime Minister.** The 
Secretary General instructed his representatives in the Congo ‘‘to avoid 
any action by which, directly or indirectly, openly or by implication, they 
would pass judgement on the stand taken by either one of the parties in 
the Congo.’’** The United Nations representatives in the Congo, con- 
cerned over the tense atmosphere and the danger of widespread violence, 
closed the radio station and the airports (except for United Nations opera- 
tions) for several days. This was described as an emergency measure to 
maintain order, taken in the discretion of the representatives in the field 
and subsequently approved by the Secretary General.*® While it had be- 
come difficult, without pre-judging the constitutional issue, to consult with 
the ‘‘Central Government,’’ the United Nations representatives in the field 
informed the Foreign Minister of their actions. The airports in Katanga 
were also closed by the United Nations Force to avoid a worsening of the 
conflict through action by the dissident groups in Katanga. Sharp 
criticisms of these decisions of the United Nations Command were made by 
the representatives of the U.S.S.R. and Poland at the Security Council,*’ 
but other representatives supported the moves as justified by the mandate 
to maintain law and order.** As the representative of Tunisia stated, for 
the United Nations to have contacted one or other of the two parties would 
have been ‘‘to influence in one direction or the other the constitutional 
conflict that had arisen. Not to act preventatively because all consultation 
became impossible would be to allow a grave risk to develop, the con- 
sequences of which might be disastrous.’’*®® Information made available 
to the Security Council showed that measures were taken by the United 
Nations Command to protect the leaders of both sides in the constitutional 
controversy.*° In the discussions subsequently held in the Emergency 
Special Session of the General Assembly, the great majority of representa- 
tives participating in the debate asserted that the Secretary General and 
the United Nations Foree had acted in conformity with the Council man- 
dates in taking measures for the maintenance of law and order during the 
period of governmental and internal crisis.** 

By its resolution of September 20, 1960, the General Assembly re- 
quested the Secretary General to continue to take action under the Council 
resolutions to assist in maintaining law and order; the views of the spon- 
sors of the resolution indicated that this reaffirmation was intended to 
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make it entirely clear that measures to protect civilian life should be taken 
by the Foree when necessary.*? Considered in the light of these views 
and the report of the Secretary General, the Assembly resclution may be 
deemed to have modified the policy originally suggested by the Secretary 
General that the Force should use arms only in self-defense; under this 
provision the Force would be authorized to use force to protect the lives of 
civilians threatened with violence.** It also appeared from the accompany- 
ing statements of representatives that, under the resolution of the General 
Assembly, the Secretary General would be expected to undertake the task 
of assisting the government in disarming Congolese troops, although on 
this point there appeared to be some differences of interpretation. Some 
delegates suggested that, under the mandate, the United Nations Force 
should ‘‘disarm all the private arms and all military forces in the Katanga 
including the Army of Katanga.’’** Others seemed to believe that dis- 
arming should be exercised only in regard to ‘‘irregular forces’’ and ‘‘any 
type of military or para-military forces that threaten the Central Govern- 
ment.’’** On the other hand, it was asserted that the assistance of the 
United Nations under this resolution was not intended to extend to the 
use of force in aid of any faction in dispute with another faction in domestic 
matters.°® This latter construction would seem to be a reasonable one, 
since it seemed clear that there was no decision to repeal the prohibition 
laid down in the Security Council resolutions against intervention in 
domestic conflicts. This interpretation would also be in keeping with the 
correctness of the Secretary General’s actions under the Council resolutions. 


III. Tae DeEcIsIONS OF THE EMERGENCY SPECIAL SESSION OF THE GENERAL 
ASSEMBLY 


As we have already mentioned, the Congo question was dealt with by 
the General Assembly at an emergency special session convened in accord- 
ance with the ‘‘Uniting for Peace’’ resolution. Reference has also been 
made to two of the decisions reached at that session: the establishment of 
a United Nations Fund for the Congo and the affirmation of the authority 
of the Force to assist in the maintenance of law and order. In addition 
to these points, the emergency session involved three other issues of legal 
interest, namely: (1) the application of the ‘‘Uniting for Peace’’ resolu- 
tion; (2) the decision to assist in the conciliation of domestic political dif- 
ferences in the Congo; (3) the question of unilateral military decisions. 
These questions will be dealt with briefly in this section. 


Application of the ‘‘Uniting for Peace’’ Resolution 


On September 17, 1960, the Security Council adopted a resolution, over 
the objections of the U.S.S.R. and Poland, which called an Emergency 


92 See Libya, U.N. Doe. A/P.V. 859, pp. 12-15; Jordan, U.N. Doc. A/P.V. 860 p. 6; 
Ghana, ibid., p. 62. 93 Ibid. 
94 Ghana, U.N. Doe. A/P.V. 860, pp. 58-60. 
95 Libya, U.N. Doc. A/P.V. 859, pp. 13-15. 
96 Australia, U.N. Doe. A/P.V. 862, pp. 12-15. 


1961 | LEGAL ASPECTS OF U.N. ACTION IN CONGO 21 


Special Session of the General Assembly to deal with the question of the 
Congo.** The circumstances which led up to this decision may be stated 
briefly. At a series of meetings which began on September 9, the Security 
Council considered the proposals made by the Secretary General in his 
Fourth Report to the Council; ** these included a request for a United 
Nations Fund to provide financial assistance for the Congolese Govern- 
ment; a proposal to clarify the mandate of the United Nations Force so as 
to strengthen its ability to maintain law and order; a suggestion that means 
be taken to bring about a settlement of internal conflicts in the Congo in 
the interests of its unity and integrity; and, lastly, a proposal that all 
assistance, military as well as civilian, to the Government of the Congo be 
channeled through the United Nations. These recommendations of the 
Secretary General were discussed by the Council in the light of the govern- 
mental crisis in the Congo and the conflicting views as to the propriety of 
the United Nations action. Resolutions were introduced by the United 
States,®® the Soviet and jointly by Ceylon and Tunisia.’®' The 
draft of the United States was not put to a vote, that of the U.S.S.R. was 
rejected after receiving only two votes, and the third resolution proposed 
by Ceylon and Tunisia (which in substance incorporated the reeommenda- 
tions of the Secretary General) received eight votes, with two against, but 
was not adopted because of the negative vote of the U.S.S.R.°° Almost 
immediately following this vote, the United States proposed a resolution, 
which was subsequently adopted by a vote of 8 to 2, calling the Emergency 
Special Session of the General Assembly.*” 

Prior to the vote, the legality of this resolution was challenged by the 
representatives of Poland and the U.S.S.R. The Soviet representative 
objected on the ground that the Uniting for Peace resolution had been 
adopted in violation of the Charter which, in his view, required unanimity 
of the permanent members of the Council in the matter of convening 
emergency sessions; he stated that his government would therefore con- 
sider as illegal the adoption of any such decision unless it was approved by 
the affirmative votes of all the permanent members of the Council.** It 
will be noted that this challenge to the legality of the Security Council 
action did not rely upon the arguments put forward in 1950 by the Soviet 
Union against the constitutionality of the Uniting for Peace resolution on 
the grounds that the competence of the General Assembly was limited in 
this respect by Article 11, paragraph 2, and Article 12 of the Charter.*® 
It may be surmised that the reason for this was that the U.S.S.R. hac 
voted on two previous occasions to call an emergency special session of the 
Assembly on the ground that the Security Council had been prevented, by 
lack of unanimity of its permanent members, from exercising its primary 
responsibility for the maintenance of international peace and security. 
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The first such case occurred on October 31, 1956, with respect to the item 
on the armed intervention in Egypt of Israel, France and the United King- 
dom ; *°* the second occurred on August 7, 1958, with respect to a proposed 
resolution pertaining to threats to the peace in Lebanon and Jordan.’” 
By placing its objection to the Congo resolution on the grounds of the 
unanimity requirement, the U.S.S.R. indicated that it would not regard a 
request by the Security Council for an emergency session of the Assembly as 
invalid, provided the decision had the support of the permanent members. 
This argument had not been advanced in 1956 when the Council adopted 
its resolution on the Suez intervention, even though two permanent mem- 
bers, France and the United Kingdom, cast negative votes.’ 

With respect to the validity of convening a special session upon a vote 
of any seven members of the Security Council, it has been maintained that 
the General Assembly has full discretion to decide for itself, pursuant to 
Article 20 of the Charter, the conditions necessary for convening a special 
session ; consequently, the Assembly was entitled to provide that a special 
session could be held at the request of any seven Members of the United 
Nations represented on the Security Council, whether or not that request 
was a “‘decision’’ of the Council.’ It is perhaps relevant to this point 
that, while the representative of the U.S.S.R. raised an objection to the 
proposed action in the Council, he did not challenge the legality of the 
Emergency Special Session in the General Assembly. This could be con- 
sidered an acknowledgment of the right of the Assembly to decide in its 
own rules the grounds for calling a special session. 

An objection to the convening of the Emergency Special Session was 
made by Poland in the Security Council on the ground that the Council 
had not been prevented from exercising its primary responsibility for the 
maintenance of international peace and security, since the Council had in 
fact adopted three resolutions to safeguard international peace in rela- 
tion to the Congo.*° This argument did not challenge the validity of the 
Uniting for Peace resolution, but rather stated that the conditions pre- 
scribed by that resolution for its application had not been satisfied. Al- 
though other members of the Council did not respond specifically to this 
legal contention, it was clearly their position that the fact that the Council 
had adopted other resolutions on the same subject could not preclude the 
members from considering that the veto of a newly proposed resolution 
prevented the Council from exercising its responsibility for the maintenance 
of international peace. In other words, the fact that at least seven mem- 
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bers of the Council had made such a determination was sufficient, from 
the legal standpoint, to meet the condition for convening the emergency 
special session of the General Assembly. 


United Nations Assistance to Conciliate Domestic Differences in the Congo 


It is virtually an axiom of the United Nations that internal political or 
factional disputes are outside the purview of the Organization. This is 
not merely a consequence of the ‘‘domestie jurisdiction’’ clause, since that 
clause, after all, only goes as far as to prohibit ‘‘intervention’’ and not 
mere discussion, and since, on occasion, other admittedly ‘‘essentially’’ do- 
mestic matters have been discussed in the organs of the United Nations.*"* 
There is, however, an added measure of self-restraint imposed by the organs 
in respect of internal conflicts and struggles of political parties or groups 
to attain ascendancy in their countries; such conflicts and struggles are 
not considered proper topics of discussion and a fortiori not appropriate 
subjects for United Nations conciliation efforts. 

Yet it is not surprising, in the light of the realities in the Congo, that 
the General Assembly should have decided to promote a settlement of 
admittedly internal conflicts among the Congolese people. In his Fourth 
Report to the Security Council, the Secretary General underlined the close 
relation between the settlement of internal political conflicts and the effec- 
tive utilization of United Nations assistance.“* It was evident at that 
time, and subsequently even more obvious, that the factional disputes were 
obstructing the establishment of even minimal governmental administra- 
tion, and that the United Nations effort could not succeed until a reasonably 
unified and functioning government was achieved.*** The sponsors of the 
resolution adopted by the Assembly vigorously supported this analysis. 
They had no compunction, therefore, about asserting the interest of the 
United Nations in the attainment of an internal political settlement and in 
suggesting that United Nations machinery be used for assistance toward 
this end.'** 

The ‘‘domestie jurisdiction’’ clause obviously presented no problem, 
since no ‘‘intervention,’’ in the accepted sense, was proposed ; the Congolese 
were ‘‘appealed’’ to, but they were not placed under any obligation to 
reach a settlement or to avail themselves of the assistance offered. Virtu- 
ally every speaker in the Assembly session saw fit to stress the voluntary 
character of the offer and the fact that the Congolese remained entirely 
free to accept or reject it.> At the same time there was an undercurrent 
of moral pressure related to the view expressed by the Secretary General 
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that the assistance of the international community implied not only rights 
but obligations on the part of the recipients to make efforts to use such 
assistance effectively.""®° However, such moral pressure was not regarded 
by the members of the Assembly as leading to the kind of interference in 
domestic matters that might be considered contrary to the spirit of Article 
2 (7) or as politically undesirable. The only reservation on this point was 
expressed by the representative of France, who queried whether the concilia- 
tion effort to be made by the Asian and African representatives might not 
be regarded by some Congolese as ‘‘interference from abroad’’ which 
‘*might cast doubt on the national and spontaneous character’’ of the gov- 
ernment whose authority would be established.’ This doubt was not 
expressed by any other representative. 

The text of the paragraph in question adopted by the General Assembly 


was as follows: 


3. Appeals to all Congolese within the Republic of the Congo to 
seek a speedy solution by peaceful means of all their internal conflicts 
for the unity and integrity of the Congo, with the assistance, as ap- 
propriate, of Asian and African representatives appointed by the 
Advisory Committee on the Congo, in consultation with the Seeretary- 
General, for the purpose of conciliation. 


It should perhaps be mentioned that objections to this paragraph were 
raised because of its reference to the Advisory Committee on the Congo. 
The representative of the U.S.S.R. observed that this committee had not 
been established by either the Council or the Assembly, but rather by the 
Secretary General acting on his own initiative. While the representative 
of the U.S.S.R. acknowledged the right of the Secretary General to estab- 
lish a committee of this kind to assist him in earrying out his functions 
under the Council resolutions, the representative questioned whether the 
General Assembly should ‘‘sanction’’ the committee, particularly in view 
of the fact that the Assembly had not determined its composition."* On 
the other hand, several representatives in both the Assembly and earlier in 
the Council had referred to the advantage of the Advisory Committee 
which had been modeled on that established for UNEF matters; *'® they 
considered it entirely in order that the present Advisory Committee be 
utilized in the resolution of the General Assembly. 

The representative of France, who had expressed his disagreement with 
the paragraph in question for the reason given above, also observed that, in 
proposing the selection of Asian and African representatives for concilia- 
tion in the Congo, the Assembly was departing from the ‘‘rule of uni- 
versality’’ normally followed in the United Nations.'*° In contrast, how- 
ever, most representatives supporting the resolution laid stress on the 
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advantage of a conciliation effort carried out ‘‘in a spirit of solidarity’’ by 


the ‘‘sister nations’’ of Asia and Afriea.'*! 


The Question of Unilateral Military Assistance 


Whether a state may extend unilateral military assistance to the Central 
Government of the Republic of the Congo was the most controversial (and 
perhaps the most far-reaching) question dealt with by the Assembly resolu 
tion of September 20. The final paragraph of that resolution—adopted by 
a vote of 70 in favor, none against, and 10 abstentions—set forth the posi 


tion of the General Assembly in the following formulation : 


6. Without prejudice to the sovereign rights of the Republie of the 
Congo, calls upon all states to refrain from the direct and indirect pro 
vision of arms or other materials of war and military personnel and 
other assistance for military purposes in the Congo during the tem- 
porary period of military assistance through the United Nations, except 
upon the request of the United Nations through the Secretary-General 
for carrying out the purposes of this resolution and of the resolutions 
of July 14 and 22 and of August 9, 1960, of the Security Council. 


The intent of the sponsors that this provision should exclude all military 
aid except through, and at the request of, the United Nations was made 
abundantly clear. The representative of Ghana, who introduced this 


sixteen-Power resolution, declared that, under its terms 


... there should be no provision of arms, whether directly or indirectly, 
or of other materials of war and military personnel, or other assistance 
for military purposes, during the temporary period of military as- 
sistance through the United Nations. Of course, I think we all agree 
that the help which we are giving to the Congo is only temporary and 
is not a continuing commitment... I think the phrase ‘‘except upon 
the request of the United Nations through the Secretary-General’’ must 
be underlined. We feel very strongly that no help whatsoever should 
be sent to the Congo without the express request of the United Nations, 
and that this help should go only through the United Nations 
medium.!*" 


It is likely that this decision of the General Assembly, though containing 
no explicit reference to international law, will be regarded as having a 
bearing on the delicate issue of the legality of armed assistance advanced by 
a foreign state to a de jure government engaged in suppressing an internal 
rebellion. International law does not, of course, prohibit a state from send- 
ing its troops and military material to assist a recognized government when 
that government has invited, or has freely consented to, such assistance as 
a means of legitimate defense.*** The doubt as to legality is raised, how- 
ever, when circumstances are such that the assistance rendered upon in- 
vitation may be reasonably regarded as constituting interference in the 
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internal political processes of the state whose government has requested 
assistance.?** One may, in this connection, refer to Article 2 (4) of the 
Charter which bars the use of armed foree against the political independ- 
ence of a state. The concept of political independence, as used in this 
context, can reasonably mean that the people of a state have the right to 
settle their own political differences, even by violence or unconstitutional 
action, without the assistance or intervention of foreign Powers. 

Official support for this conclusion can be found in statements made by 
representatives of the major Powers. One may cite, for example, the as- 
sertion of the head of the Government of the U.S.S.R. in 1958 that ‘‘the 
principle of non-interference of other States in the internal strife going on 
in this or another country is a generally recognized standard of interna- 
tional law.’"*** It is significant that neither the United States, which sent 
troops to Lebanon, nor the United Kingdom, which sent troops to Jordan 
(in both cases at the request of the host state), expressed any dissent from 
this principle of law. The legal justification for their actions in those 
situations was that their military assistance was intended to meet foreign 
aggression which was supporting the domestie rebellion and, consequently, 
that the government under attack was justified in requesting aid in self- 
defense and that they were entitled to provide such aid.’** Stated in 
another way, the condition was that, given the fact of foreign intervention 
against a government in power, the situation was no longer a purely in- 
ternal matter, and a third state could legitimately render assistance to that 
government at the latter’s request. 

In regard to the Congo, a similar line of justification was advanced by 
the U.S.S.R., namely, that their personnel and material were being sent to 
the aid of the Central Government because that government was engaged 
in combating a rebellion that was inspired and supported by foreign 
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(Belgian) military forces.’** Other governments did not challenge the 
validity of the general legal principle asserted by the U.S.S.R., but they 
questioned its applicability to the particular facts of the Congo situation. 
Even governments which accepted the Soviet contention that the internal 
strife in the Congo was caused by the presence and activity of foreign 
Belgian troops—a view generally prevalent among African states—con- 
eluded that all outside assistance to the Central Government should be 
channeled through the United Nations.'** They maintained that, unless 
this was done, outside military assistance would result in great-Power 
rivalry and would lead to the danger of global conflict.’*° The representa- 
tive of Tunisia advanced this point of view in a statement to the Assembly 
which sought to reconcile the proposed prohibition on unilateral military 
aid with the strongly-held view of the new states that their independence 
and ‘‘sovereign rights’’ should not be restricted: 


It is quite true that any independent State can, in the exercise of its 
sovereign rights, appeal for this or that type of assistance, whether 
military or otherwise, to repel aggression from abroad. However, in 
view of the existing circumstances, no State, whether or not it is a 
Member of the United Nations, should give such assistance for military 
purposes at the same time as the United Nations is giving military as- 
sistance in pursuance of the Security Council decisions with regard to 
the Congo. This is a grave danger which should be averted. Any 
assistance of this type coming from one side may well result in similar 
assistance coming from the other side. 

My delegation profoundly regrets that assistance for military pur- 
poses from a permanent member of the Security Council was used in 
the Congo recently. This is indeed a very serious matter, for it may 
drag the Congo, and all Africa, into the ‘‘cold war,’’ which is going 
on at the present time, and it may also drag it into a more serious in- 
ternational conflict, and this point should be underscored. The Gen- 
eral Assembly should, therefore, formally prohibit such assistance in 
the interests of international peace and security. Such a prohibition 
must naturally extend to all States, whether or not they are Members 
of the United Nations. This prohibition involves also an obligation on 
the young Republic of the Congo not to appeal for any other military 
assistance as long as it is receiving military assistance from the United 
Nations. Such a decision would in no way be in conflict with the well 
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established principle of the complete sovereignty of the Congolese 
Government; we would be acting in the interests of world peace and 
in the light of the existing situation, while still respecting the sovereign 
rights of all States.'*° 


Concluding Observations 


A crisis in the life of an institution, as with an individual, may have the 
effect of a flash of lightning. It not only casts a sharp light on the scene; 
it illuminates as well a wide expanse of the surrounding area and, in its 
glare, many once-hidden features of the landscape may be clearly seen for 
the first time. Thus, the 10-week period of the Congo erisis dealt with in 
this paper revealed aspects of the United Nations heretofore obscure; it 
brought to light both pitfalls and potentialities which had not previously 
been conspicuous. From the standpoint of international law, it demon- 
strated, as this article attempts to show, the way in which considerations of 
law and principle can play a role in international action in spite of (or 
perhaps because of) political conflict and tension. This is not a role that 
ean be described in precise causal terms, and, because it is subtle, it tends 
to be overlooked. In the Congo situation, its significance is believed to 
have been considerable in at least two respects. First, the principles of the 
Charter and customary law provided the framework of authority that en- 
abled action to be taken quickly in unprecedented circumstances. Sec- 
ondly, legal standards and procedures had a vital part in achieving the 
impartiality and objectivity that were the requisites of international action 
in that situation. Finally, it may be observed that these elements of law 
were not merely technicalities, but in large measure they represent the long- 
range aspirations and ideals which the great majority of states share, and 
on the basis of which they look to the United Nations as the main protector 
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The United Nations Security Council in a resolution passed on August 9, 
1960, reaffirmed that ‘‘the United Nations force in the Congo will not be a 
party to or in any way intervene in or be used to influence the outcome of 
any internal conflict... .’’' A Commonwealth state, Ceylon, was a co- 
sponsor of this precedent-making resolution. A few weeks earlier the 
Government of Malaya had announced a boycott on South African goods 
in protest against South Africa’s racial policy, another dispute involving 
a domestic jurisdiction plea.) Commonwealth members have been parties to 
approximately half of the disputes in League of Nations or United Nations 
history that are fairly classifiable as involving pleas of domestic jurisdic- 
tion.* These recent actions of Ceylon and Malaya suggest that the newer 
members of the Commonwealth will be no less active in shaping the domestic 
jurisdiction concept than the older members have been. 

At the mid-1950’s there was a prospect that the plea of domestie juris- 
diction would fall into disuse. It has been often invoked but seldom ap- 
plied by the political organs of the United Nations. It lends itself to a 
process of being joined or replaced with ‘‘practical’’ arguments against 
international public discussion. British effort to this end was successful, 
for example, in the Cyprus question. As the East-West rivalry develops in 
situations before the United Nations, and as continuing bitter struggles 
against colonialism and racial discrimination disturb the world, the do- 
mestie jurisdiction plea returns. On the other hand, as statesmen strive 
to establish a more effective system of international law and order, the 
question of domestic jurisdiction arises in connection with the practical 
problem of deciding how much authority can safely be given to an inter- 
national organ. If, as one observer has suggested, the future of the United 


* The authors acknowledge with appreciation a grant from the Duke University Com 
monwealth-Studies Center which has made possible the research for this study. 

1U.N. Doe. 8/4426. No previous resolution has implied that a matter was domestic. 

2 The Times (London), July 7, 1960, p. 10. 

8 The two cases involving South African racial policies have been perennial, and the 
discussions have been long, thereby multiplying Commonwealth participation. In other 
cases, Commonwealth members have been leaders. The Australian delegate was active 
in the question of Relations of Members of the United Nations with Franco Spain. 
Australia and India were vitally concerned with the solution of the Indonesian question. 
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Nations lies in the field of international economic development,‘ the prob- 
lem of delimiting jurisdictions will become increasingly complex. 

Two separate problems arise in connection with domestic jurisdiction: 
(1) the concept and scope of state discretion as it is described in terms of 
domestic jurisdiction; and (2) the application of that concept in specific 
eases. The Security Council resolution on the Congo relates to the first 
problem and illustrates the manner in which the political organs of the 
United Nations fill in the content of domestic jurisdiction. In practice, 
United Nations organs have applied a relatively flexible standard in defin- 
ing the content of that sphere. Their development of the concept of ‘‘in- 
ternational coneern’’ has allowed the assumption of international jurisdic- 
tion by ruling any potential threat to the peace outside domestic jurisdic- 
tion.> Consequently the political organs have apparently not been much 
concerned with the problem of application of the concept of domestic juris- 
diction in specific cases. 

In the past few years the problem of domestic jurisdiction has arisen 
more frequently before the International Court of Justice than formerly. 
Since the Court has not discarded the ‘‘legal’’ definition of domestic juris- 
diction (those matters not regulated by international law or treaty obliga- 
tion), it continues to be faced with the problem of application of the legal 
concept in specific cases. The procedures it develops determine to a large 
extent the amount of protection domestic jurisdiction reservations ac- 
complish. In this area of activity, the Commonwealth members have been, 
and continue to be, leaders in shaping procedures. The present study is 
limited to an examination of the Commonwealth states’ réle in dealing with 
these problems of application. 

Three related problems arise in the application of domestic jurisdiction 
reservations. In each the procedures established have allowed a con- 
siderable amount of international intervention with respect to alleged do- 
mestic matters. The first problem touched upon here is the extent to 
which an international obligation relied on in a case must be relevant to 
the dispute in order to remove the matter from domestic jurisdiction. 

The second problem follows closely the question of relevance, for it in- 
volves a consideration of the amount of examination necessary in order to 
determine whether a matter is domestic. Here, however, there is the task 
of determining, not the extent to which the law regulates the matter in 
dispute, but how much examination of the case is necessary in order to 
determine the question of competence. It is the problem of deciding 
whether the decision on a domestic jurisdiction plea is to be made in a 
preliminary way at the outset (7.¢., at the beginning of the proceedings) or 
on the basis of full discussion in connection with the merits of the case. 


4Ross N. Berkes, ‘‘Can We Count on the United Nations?’’ 38 Current History 
324-325 (1960). 

5 There is a thorough coverage of the concept of ‘‘international concern’’ in 
Lawrence Preuss, ‘‘ Article 2, Paragraph 7 of the Charter of the United Nations and 
Matters of Domestic Jurisdiction,’’ 74 Hague Academy Recueil des Cours 553-653 
(1949, I). 
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A third matter, in connection with which the invocation of the domestic 
jurisdiction reservation fails to protect states from having their claimed 
domestic matters inquired into by international organs, is the indication of 
interim measures of protection. These measures are of such a nature that 
they must sometimes be ordered prior to any determination of competence 
by the international organ. 

In all of these avenues for diminishing the effectiveness of domestic juris- 
diction reservations, the Commonwealth members have made significant 
contributions. Many of the developments having come in cases in which 
Commonwealth members were parties, Commonwealth members have ex- 
erted influence as parties in disputes and the developments have been in- 
fluenced by the distinctive national interests of the Commonwealth members. 


I. RELEVANCE 


In determining jurisdiction, the mere allegation by a party to a dispute 
that an international obligation is involved could conceivably be regarded 
as sufficient to remove the matter from domestic jurisdiction. Further 
degrees of relevance might be required. It might be necessary to establish 
a prima facie case or to find that the international obligation relied on 
regulated the subject matter of the dispute to the extent that a state’s 
policies were in clear conflict with its international obligations. Agree- 
ment on the relevance required is of as much practical importance as is the 
determination of a definition of ‘‘domestie jurisdiction,’’ for the standard 
of relevance adopted by the international organ may determine whether 
the dispute is ultimately dealt with on the international level or the extent 
to which it will be considered. While a ‘‘legal’’ definition of domestic 
jurisdiction might be supported by a state wishing to prevent international 
intervention in its affairs, support of an easy test of relevance might at least 
result in discussion of the question on the international level, even if the 
final outcome showed that the law relied on did not justify an international 
decision on those matters. 

Assuming that it would be sufficient for a party merely to base its claim 
on international legal obligations, the international organization could take 
jurisdiction and hear argument on the merits of the dispute. Assuming 
that it would be necessary, to establish a prima facie case, that the complain- 
ing party must show that the interpretation it relies on is one of the pos- 
sible interpretations that may be placed upon the international legal ob- 
ligation, the international organ would have to make some preliminary 
examination into the substantive law involved, and perhaps into the merits 
of the case. Assuming that the complaining state must show that the 
international legal obligation (on which it relies) effectively regulates the 
matter in dispute, the international organ has little choice but to join the 
preliminary question of jurisdiction to the merits and decide the question 
of competence just before it gives a judgment for the settlement of the case. 

These gradations of proof show that there are two quite different do- 
mestice jurisdiction questions involved. In one, there is the rather super- 
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ficial question regarding the nature of the dispute. The test does not turn 
on whether two independent states are involved, for obviously that is an 
international dispute; the determination rests on whether there is an in- 
ternational legal obligation involved (distinetion between rights and in- 
terests). In the second there is an examination of the nature of the ob- 
ligation of a state, and the plea of domestic jurisdiction becomes a plea on 
the merits of the case. Failure to make these distinctions in practice has 
often caused confusion. 

In the Tunis-Morocco Nationality Decrees ease, the British initiated an 
approach to the question of relevance which resulted in a rather superficial 
examination of the law involved and a determination that the international 
organ had jurisdiction. In his argument, the British representative made 


two points: (1) In the event of a dispute between two states in which a 
party relies on international treaty rights, the other party cannot make a 
unilateral finding that no such right exists; the dispute over the existence 
of the right is not within domestic jurisdiction. (2) Once the international 
organ begins to examine the situation to determine whether there is a right, 
it must find that the domestic policy complained of is inconsistent with 
the treaty obligations of the state making the policy. 

In illustrating the point, the British representative assumed prohibition 
of immigration imposed by State A in a situation in which State B alleged 
that a treaty between the two prevented State A from imposing the re- 
striction. Since State B had an international treaty right, or alleged that 
it had an international treaty right, the question as to whether such a right 
existed could no longer be a matter solely within the domestic jurisdiction 
of State A, but would be within the jurisdiction of the Council of the 
League of Nations. The question upon which the Council would pronounce, 
however, would be solely that of whether or not the law was inconsistent 
with the treaty obligations which State A had undertaken toward State B.° 

The British representative made a distinction between the nature of the 
dispute and the extent of the obligation of a state, but after setting forth 
this distinction, he disregarded it and argued that the mere fact that the 
parties to the dispute alleged international treaty rights removed not only 
the determination of the nature of the matter in dispute from domestic 
jurisdiction, but also the matter itself from domestic jurisdiction.’ The 
British asked the Court to limit itself to a ruling on the nature of the 
dispute. The emphasis in the British argument before the Court was that, 
in all its contentions, France had appealed to international law, therefore 
the matter would not be within domestic jurisdiction. As to the interna- 
tional law relied on by the British, the intention had been only to show that 
the British case was also based on international law, and not to present an 
argument on the merits of the case. The British argument ended with the 
statement that, ‘‘whereas questions of Treaty obligation are by interna- 
tional law necessarily outside the exclusive domestic jurisdiction of any one 
State,’’ the Court should rule that the Council had jurisdiction.® 


6 P.C.1.J., Ser. C, No. 2, p. 27. 7 Ibid. 27, 193-211. 
8 Ibid. 193-211, 245. 
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Faced with an issue framed to his disadvantage by the British, the 
French representative failed to present a convincing argument that inter- 
national law was not involved or that, assuming such law, France could 
interpret it unilaterally. The language of Article 15, paragraph 8, in 
referring to ‘‘international law,’’ supported the British view. Indeed, 
France exhibited no reluctance in submitting the interpretation of the law 
to the Court, and, instead of attempting to limit the discussion, insisted 
on examining the situation involved more thoroughly than the British de- 
sired. The French apparently approached the problem of procedure from 
the point of view that a domestic jurisdiction plea is by its nature a plea 
on the merits, 7.e., on the extent of a state’s obligations. 

The British argument related to a point that was not at issue. The ques- 
tion was whether the Council was barred from making a recommendation 
in the dispute by virtue of the fact that it arose out of a matter which by 
international law was within the domestie jurisdiction of France. The 
British had said that it was the Council, not the Court, that would have to 
pronounce on whether the law was inconsistent with the actions of France. 
Instead of conceding the British argument and moving a return to the 
Council, the French argued the merits before the judicial agency. 

The Court emphasized at the beginning of its opinion that it would give 
an opinion upon the nature and not upon the merits of the dispute,’ but it 
apparently set out to find that the law relied on had some relevance to the 
point at issue. Reaffirming that the mere fact that a state brings a dispute 
before an international organ does not suffice to give it an international 
character calculated to except it from the domestic jurisdiction reserva- 
tion,’® the Court followed by saying that it was 


equally true that the mere fact that one of the parties appeals to en- 
gagements of an international character in order to contest the exclu- 
Sive jurisdiction of the other is not enough to render paragraph 8 in- 
applicable.” 
The Court, of course, had barred itself from determining that the law re- 
lied on effectively regulated the point at issue. It provided for a pro- 
visional finding by saying that once the legal grounds relied on justify the 


provisional conclusion that they are of juridical importance for the 
dispute submitted to the Council, and that the question whether it is 
competent for one State to take certain measures is subordinated to the 
formation of an opinion with regard to the validity and construction 
of these legal grounds (titres), the provisions contained in paragraph 
8 of Article 15 cease to apply and the matter, ceasing to be one solely 
within the domestic jurisdiction of the State, enters the domain gov- 
erned by international law.'” 

The degree of relevance required to justify the provisional conclusion 
that a law is of juridical importance for a dispute was not immediately 
defined by the Court. The Court did not seem to require a prima facie 
ease. In fact, the Court seemed to rely on the British argument that re- 


9 Ibid., Ser. B, No. 4, p. 22. 10 Ibid. 25. 
11 Ibid. 26. 12 Tbid. 
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liance on law by the parties removed the dispute from domestic jurisdic- 
tion. In its examination of the legal grounds relied on by the parties, the 
Court concluded in each instance that a decision on the opposing conten- 
tions necessitated an examination of international law; therefore, the ques- 
tion was no longer solely within domestic jurisdiction. Regarding one of 
the French arguments, the Court concluded that, ‘‘Since, even assuming 
the French contention to be correct, the question whether France possesses 
such competence . . . would still depend . . . on the construction to be 
placed upon the most-favoured-nation clause,’’ this question was not 
domestic.’® 

The Court’s ready acceptance of the British view in this ease probably 
resulted from the fact that it was dealing with the Council’s competence 
instead of its own.'* It had to decide whether the dispute was of the sort 
that was within the jurisdiction of the Council. Obviously it was, for it 
was an international dispute. In no case would Article 15, paragraph 8, 
go further than to block Council recommendation. Yet the distinction 
between passing on the nature of the dispute and deciding whether a state 
had discretion in.a matter was not made clear by the Court after its open- 
ing statement. In examining the law relied on, the Court did not rule 
that such reliance necessitated international determination of the dispute. 
It ruled that the allegation of international law removed the matter from 
domestic jurisdiction. Acceptance of the British argument without em- 
phasis on the passing distinction made by the British between the nature 
of the dispute and the merits of the case resulted in a considerable reduc- 
tion of the effectiveness of a domestic jurisdiction plea.'® 


138 Ibid. 28-32. For a statement on the irrelevancy of the law relied on in this case, 
see Louis Le Fur in 36 Annuaire de 1’Institut de Droit International 35 (1931, I). 

14C. H. M. Waldock has said that, if the Court was not to refuse to give an opinion, 
it was almost bound to compromise by making a superficial appreciation of the conten- 
tions of the parties. ‘‘The Plea of Domestic Jurisdiction before International Legal 
Tribunals,’’ 31 Brit. Yr. Bk. of Int. Law 108 (1954). Indeed, the possibility of nar- 
rowing the domestic jurisdiction protection before the Court through the advisory 
opinion procedure could be regarded as an important avenue for reducing the protection 
of the clause in general. In the cases on Admission of Members to the United Nations 
and the Interpretation of the Peace Treaties with Bulgaria, Hungary and Romania, the 
Court held that questions of interpretation presented to it in such a manner were neces- 
sarily and always legal questions. The same view was expressed by Lauterpacht (in 
a separate opinion on Admissibility of Hearings of Petitioners by the Committee on 
South-West Africa) when he said of the Court’s opinion on the conditions of membership 
in the United Nations that: ‘‘The Court was on that occasion concerned with the objec- 
tion that ‘the question put [to it] must be regarded as a political one and that, for this 
reason, it falls outside the jurisdiction of the Court.’ ’’ But, he added, the Court rejected 
the argument because it could not ‘‘attribute a political character to a request which, 
framed in abstract terms, invites it to undertake an essentially judicial task, the inter- 
pretation of a treaty provision.’’ [1956] I. C. J. Rep. 36-37. 

15 Waldock comments that some of the difficulty which surrounds the doctrine of 
domestic jurisdiction is due to its dual character, concerned with both the boundary be- 
tween international and state jurisdiction and the substantive rights and obligations of 
states under international law. Loc. cit. 98, 106. On Professor Waldock’s difference 
with Judge Lauterpacht over the possibility of determining the question of jurisdiction 
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A situation in many ways similar to the Tunis-Morocco ease arose in 1950 
when the International Court of Justice gave an Advisory Opinion on the 
Interpretation of the Peace Treaties with Bulgaria, Hungary and Romania. 
Again the United Kingdom representative argued that the allegation of a 
treaty obligation removed the matter from domestic jurisdiction. He did 
not examine the content of the treaty to determine the degree of regula- 
tion. He argued that the ‘‘matter’’ before the Court could not be do- 
mestic, for the proceedings were on a point of treaty interpretation, 
whether or not there had been a breach of a treaty. Such questions were 
‘essentially and inherently matters of international jurisdiction.’’ ** 
Once something became the subject of a clause in a treaty it would be the 
treaty clause itself, and the observance or otherwise of that clause as such, 
and not the substantive content of the clause, which would be the matter 
at issue.’7 The Court again decided upon its jurisdiction to give an Ad- 
visory Opinion on a limited examination of the law involved. It brushed 
aside the suggestion that the Court was incompetent because the General 
Assembly had asked for an opinion regarding a question which Article 2, 
paragraph 7, reserved from the Assembly. The object of the request for 
an opinion had been solely that of obtaining from the Court clarifications 
of a legal nature regarding the applicability of the procedure for the 
settlement of disputes under the Peace Treaty. 


The interpretation of the terms of a treaty for this purpose could not 
be considered as a question essentially within the domestic jurisdiction 
of a State. It is a question of international law which, by its very 
nature, lies within the competence of the Court.'® 


Again the Court had followed the British reasoning. 

The United Kingdom relied on the Tunis-Morocco precedent in an at- 
tempt to establish the jurisdiction of the International Court of Justice in 
the Anglo-Iranian Oil Company case in 1951. The United Kingdom 
agreed that the mere fact that a party relied on international law was not 
enough to remove a matter from domestic jurisdiction, but that the grounds 
relied on must be of juridical importance.’® Apparently the grounds were 
of juridical importance when it could be established (as of course it 
could) that international law, in principle, regulated the abrogation of 
foreign concessions.?° 


without deciding the merits of the case, see loc. cit. 111-113. Waldock concludes that 
the chief danger of the ‘‘provisional view’’ theory is that the Court may fail to be 
convinced of the existence of international elements in the plaintiff’s claim, of which 
it might have been convinced after a full hearing on the merits. Loc. cit. 113. Sidney 
B. Jacoby concluded earlier that the Court has not tended to decline jurisdiction. 
‘*Some Aspects of the Jurisdiction of the Permanent Court of International Justice,’’ 
30 A.J.I.L. 234 (1936). Recent jurisprudence of the Court in domestic jurisdiction 
cases appears to support Jacoby’s conclusions. 

161.C.J. Pleadings, Interpretation of the Peace Treaties with Bulgaria, Hungary and 
Romania 314, 324. 

17 Ibid. 315. 18 [1950] I.C.J. Rep. 70-71. 

19 L.C.J. Pleadings, Anglo-Iranian Oil Company Case 353-354. 

20 Ibid. 156, 159. 
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In the Ambatielos case (Obligation to Arbitrate) in 1952, the British 
were on the opposite side of the issue, and when the question of relevance 
arose, the British representative asked for a prima facie finding that the 
claim of Greece was ‘‘based’’ on some provision of the treaty involved in 
the case. Greece should prove ‘‘beyond all reasonable doubt’’ that the 
claim was based on the treaty; there must be ‘‘a prima facie econnexity be- 
tween the Treaty and the Ambatielos elaim.’’*' This proof did not mean 
that Greece had to show that the claim was ‘‘well founded’’ in the treaty, 
but that it was ‘‘founded.’’ The complaining state would not have to show 
that its contentions actually were correct; that would be decided on the 
merits. If the allegations were correct, a breach of treaty would be in- 
volved. The British representative argued that if the Court followed the 
Greek construction that ‘‘based’’ meant ‘‘invoked’’ and that it was suf- 
ficient only to show that the law was not ‘‘wholly unrelated (sans perti- 
nence),’’ it would ‘‘not only not be determining whether the claim had a 
true and substantive foundation in the Treaty, but would also indirectly be 
giving a very wide and dangerous extension to the whole notion of what 
constitutes consent to the reference of disputes to arbitration.’’ ** 

The Court held invocation of law not sufficient to establish jurisdiction ; 
neither was it sufficient for the claimant government to establish a remote 
connection between the facts of the claim and the treaty relied on. Quoting 
with favor the British distinction between ‘‘founded’’ and ‘‘ well founded,’’ 
the Court said that the Greek argument must be of a ‘‘sufficiently plausible 
character to warrant a conclusion that the claim is based on the Treaty.”’ 
It would not be necessary to show during the argument on jurisdiction that 
an alleged treaty violation had an unassailable legal basis. The validity 
of the arguments presented would be determined by the Commission of 
Arbitration in passing upon the merits of the difference. If the interpreta- 
tion given by the Hellenic Government to any of the provisions relied upon 
appeared to be one of the possible interpretations that might be placed upon 
it, though not necessarily the correct one, the Ambatielos claim would be 
considered to be a claim based on the Treaty of 1886.*° 

Adopting the British construction on relevance, the International Court 
of Justice went much further in its general statement than the older Court 
did in the Tunis-Morocco case. The provisional conclusion as it was ap- 
plied in the Tunis-Morocco case called for a much more superficial examina- 
tion than did the requirement of a prima facie ease in the Ambatielos claim. 


21 1.C.J. Pleadings, Ambatielos Case (Greece v. United Kingdom) 378, 382, 383, 387. 

22 Ibid. 388, 434. For an earlier British claim that the claim must be well founded, 
see ibid. 247. 

23 [1953] I.C.J. Rep. 18-21. As in the ease of the Tunis-Morocco Nationality Decrees, 
the Court was faced with giving a decision on the jurisdiction of another body. The 
Greek claim was based on a treaty of 1886 and a Declaration of 1926, under which the 
United Kingdom had obligations to submit to arbitration. The British defense before 
the Court was that the claim was not related to the treaties. The Court was not called 
upon to decide the merits of the case; that was for the Commission of Arbitration. The 
Court was simply deciding whether the United Kingdom had an obligation to submit to 


arbitration. 
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But in application there did not appear to be a great difference. Llaving 
regard for the contentions of the parties regarding the scope of the most- 
favored-nation clause, as well as to the divergence of views concerning the 
meaning of the expression ‘‘free access to the Courts of Justice’’ contained 
in the treaty, and bearing in mind especially the interpretations of these 
provisions contended for by the Hellenic Government, the Court con- 
cluded that the case was based on the provisions of the treaty and that the 
United Kingdom had an obligation to submit to arbitration.** 

When India claimed domestic jurisdiction in the Right of Passage over 
Indian Territory case in 1957, the British construction with respect to 
relevance once again resulted in a Commonwealth member’s failure to main- 
tain a domestic jurisdiction plea. India argued that no parts of the law 
relied on by the Portuguese justified the ‘‘ provisional conclusion that they 
are of real importance judicially for determining the legal position of the 
Parties with respect to the passage of Portuguese persons and goods... .’’ * 
kurthermore, the Portuguese claim was not reasonably arguable under 
international law unless based on express grant, for right to transit tradi- 
tionally had been held to be within control of the territorial sovereign.*® 
Again the Court ruled that the facts were disputed by the parties and that 
it would not be possible to pronounce on India’s domestic jurisdiction reser- 
vation without prejudging the merits. Accordingly, the Court joined the 
objections to the merits.*’ 

The breakdown of protection of domestic affairs on the test of relevance 
is no doubt partly due to the nature of the domestic jurisdiction reserva- 
tion and partly due to the argument of the British in the first important 
ease. The reservation, raising as it does the troublesome distinction between 
the nature of the dispute and the nature of a state’s obligations, tends to 
be confusing. The British, arguing that the decision on relevance could be 
made in a superficial manner, in a case in which the Court was concerned 
with the Council’s jurisdiction, helped to establish a precedent that has 
been applied consistently, even if the general statement of the requirement 


has varied. 


Il. THe NATURE OF THE PLEA 


A measure of the effectiveness of the plea of domestic jurisdiction is 
the degree in which it bars an international organ from interfering in 
domestic affairs. The defendant state pleading domestic jurisdiction in a 
typical case would no doubt prefer that the international organ be com- 
pletely barred from dealing with the case, but as long as the international 
organ has power to decide the question of competence, complete protection 
is impossible. The complaining state may accomplish at least part of its 


24 [1953] I.C.J. Rep. 22. 25 [1957] ibid. 131. 

26 Thid. 149. 

27 Ibid. 150. The Court again applied an easy test of relevance when it considered 
the domestic jurisdiction plea of India on the merits, as will be seen in the following 


section. 
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aim if there is international discussion of the question, even if no decision 
results. The delegate of Pakistan said during the diseussion of South 
Africa’s apartheid policy that the ‘‘very act of discussing the item had 
fulfilled one of the objectives of the eighteen sponsors of the draft resolu- 
tion.’’** Assuming that the international organ has power to decide the 
question of competence, the measure of protection of the reservation de- 
pends on the extent to which it goes into the case in order to determine its 
competence. 

If the international organ decides the domestic jurisdiction plea in a 
preliminary way, it engages in less discussion of an alleged domestic matter 
than it would if the plea were joined to the merits or regarded as a sub- 
stantive plea.*®° The language of the domestic jurisdiction reservation 
implies that it ean be applied, not in a preliminary manner, but only by 
some examination of the merits of the case or the substantive law involved. 
This implication follows from the fact that two different competences are 
involved—that of the state and that of the international organization. 
The determination of state competence is a question of a substantive nature 
which can be decided only by an examination of the obligations of the 
state to determine whether it is free to act with discretion. The deter- 
mination of international organization competence (often regarded as a 
preliminary question) should follow the determination of state competence, 
for the intention of the domestic jurisdiction reservation is to declare the 
lack of international competence in matters in which states are free to act 
with discretion. 

The Covenant reservation especially supports the substantive nature of 
the domestic jurisdiction plea. Neither was the League prohibited from 
intervening in domestie affairs nor was the member state excused from 
submitting domestie questions to the League, as is the ease in the Charter 
reservation. The assumption was that the League organ would consider 
the case fully and stop short of recommendation if it should find that the 
dispute arose out of a domestic matter. 

When the Permanent Court took up the Tunis-Morocco Nationality De- 
crees case, the British representative said in his opening statement that 
a preliminary question was involved and that he would not attempt to make 
good his various contentions on the merits of the case.*° The French rep- 


resentative questioned whether the Court could avoid settling the question 


28 Genera) Assembly. 7th Sess.. Official Records. Ad Hoe Political Committee 115. 
® This again raises the distinction between the nature of the dispute and the extent 
of a state’s obligations, dealt with in the preceding section of the present paper. The 


material of these two sections is very closely related. 

oP.C.1J., Ser. C, No. 2, p. 23. The question of two separate competences was dealt 
with by two committees that the Council of the League of Nations established to assist 
it in the Aaland Islands case Che first committee appears to have realized that the 


competence of the Council depended on the substantive question of Finland’s competence 
to govern the Islands without outside interference. Official Journal, Spec. Supp. No. 3, 
October, 1920, pp. 4-5, 14. 
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finally, and argued that the substance of the laws involved had to be 
examined.*! 

Once again the Court sided with the British. It stated that it had to 
‘‘vive an opinion upon the nature and not upon the merits of the dis 


’* 82 The merits would form the subject of subsequent decision. As 


pute. 
has been noted, the Court did not appear to examine the grounds relied 
upon to a great extent, although the French representative dealt with the 
substance of the dispute at great length.** In the most quoted part of its 
opinion, the Court appeared to define domestic jurisdiction in a substantive 
way as that part of a state’s affairs not regulated by international law, 
but it made a preliminary decision on jurisdiction when it limited itself 
to a provisional conclusion on the law involved. The British view was no 
doubt supported by the general assumption that a decision on the question 
of jurisdiction is a preliminary step.** 

Determination of jurisdiction in the face of a domestic jurisdiction plea 
without examining the merits of the case would seem difficult. The Court 
has attempted in some cases to resolve the problem by joining the question 
of jurisdiction to the merits,®® but, regardless of this action, it does not 
appear, insofar as the domestic jurisdiction cases are concerned, to have 
departed from the British proposition that the determination will be made 
on the basis of a very summary examination. In one of the most recent 
cases, involving India, the Court joined the preliminary domestic jurisdic- 
tion objection of India to the merits. Portugal, the other party, 
tinued to argue on the merits that the fact that all parties relied on inter- 
national law removed the matter from domestie jurisdiction. Although 


81 P.C.I.J., Ser. C, No. 2, pp. 57, 215-217. The French recognized that restriction t 
a preliminary procedure would be to the British advantage. 

82 P.C.I.J., Ser. B, No. 4, p. 22. 

88 One author has suggested, on the basis of ‘‘ private information,’’ that during th: 
fifteen-hour oral argument of one of the representatives ‘‘the jud 
disapproval and their aptness for judicial functions by falling fast asleep.’’ Charles 
Noble Gregory, ‘‘An Important Decision by the Permanent Court of International 
Justice,’’? 17 A.J.I.L. 306 (1923). 

84 Lauterpacht in 1930 criticized the Court’s opinion in this ease for providing a 


preliminary judgment on domestic jurisdiction (separating the question of jurisiicti 
from the merits of the case). ‘‘British Reservations to the Optional Clause,’’ 10 
Economica 153 n. (1930). See note 15 above, on Waldock’s disagreement. 

Preliminary objections of a technical, procedural nature have been rare before the 
Court. The Court generally overrules them. J. L. Simpson and Hazel Fox, Interna- 
tional Arbitration: Law and Practice 157 (New York, 1959). Art. 62 of the Court’s 
rules of procedure allows for preliminary objections and provides that they must be 
submitted before the time limit for the first pleading expires, that they will suspend 
proceedings on the merits, and that after oral arguments the Court will give a decision 
on the objections or join the objections to the merits. I.C.J., Series D, Acts and Doeu 
ments Concerning the Organization of the Court, No. 1 (1947), pp. 74-75 

85 See Herbert W. Briggs, ‘‘The United States and the International Court 
Justice,’’ 53 A.J.1.L. 304 (1959), for an account of the disposition of these pleas. See 
also, Ake Hammarskjéld, ‘‘The Permanent Court of International Justice and the De 
velopment of International Law,’’ 14 International Affairs 801 (1935); Waldoek, loc 
cit. 98, 106, 113-116. 
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there was reference to the validity of these elaims, the argument on the 
merits Was not a principal one. The Court, referring to India’s domestic 


on plea (then Joined to the merits) said 


to claim that such an obligation is binding upon India, to invoke, 
vhether rightly or wrongly, such principles is to place oneself on the 
plane of international law. Indeed, in the eourse of the proceedings 
both Parties took their stand upon that ground and on oeeasion ex 
pressly said so. To decide upon the validity of those prineiples 
upon such obligation of India towards Portugal, and upon the alleged 

failure to fulfill that obligation, does not fall exelusively within the 

jurisdiction of India 
It would certainly appear that, on the merits, the Court would pass on the 
rightfulness or wrongfulness of the principles relied on by India in its 
domestic jurisdiction plea ; but it did not do so. Yet it decided, on the 
free to take the actions of which Portugal had com 


merits, that India was 
plained.*? 

In the Anglo-Iranian Oil Company case, the British argued that a pre 
liminary objection might be rejected, but not upheld, without going into 


the merits of the case. 


Where the dispute relates to the existence or non-existence of a breach 
of an international obligation, it is only possible to decide in favour of 
a preliminary objection based on the domestic jurisdiction reservation, 
before examining the merits, if it is plain on a summary view that the 


ulleged international obligation does not ertst or that the facts alleged 
the applicant State, if true, do not constiiute a breach. 


= 


When it is not possible to hold this on a summary view, the British added, 


the Court must either dismiss the preliminary objection or join it to the 


merits.°* The Court has not expressly agreed with the British view, but 
appears to be an accurate summary of practice. 


this statement a 
III. INTERIM MEASURES OF PROTECTION 
One writer has suggested that interim measures of protection before a 
judicial body preserve rights of parties in a pending case while similar 


measures before political organs preserve the peace.*® From the point of 
view of the failure of a domestic jurisdiction reservation to prevent inter- 
national intervention in alleged domestic matters, there is no significant 
» between the two types of bodies. In both situations there is an 
urgent need to maintain a status quo. Otherwise, the final decision might 


frustrated or made illusory. In both situations the need for speed pre- 


De Ir 1s u CAA 

eludes a decision on the question of competence to decide the merits of the 

ease. but the indication of interim measures of protection (or issuance of 
6 [1960] I.C.J. Rep. 33. Italics 


37 Ibid. 45-46 
38 1.C.J. Pleadings, Anglo-Iranian Oil Company Case 358. 


39 André Cocatre-Zilgien, ‘‘Les mesures conservatoires en Droit International,’’ 11 
Revue égyptienne de droit international 75 (1955). 


+) 
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provisional orders in political bodies) does not prejudge the question of 
competence to decide the merits or preclude a further plea of dome 
jurisdiction.*° 

The first ease before the World Court to involve both a request for in 
terim measures of protection and a clear plea of domestic jurisdiction wa 
the Anglo-Tranian Oil Company cas After the United Kingdom asked 
for interim protection, Iran objected to the Court’s competence because of 
the legal incompetence of the complainant and because exercise of soy 
ereignty was not subject to complaint.*' The United Kingdom representa 
tive supported the issuance of interim measures by reference to previous 
jurisprudence of the Court, practice of other international tribunals, and 
the views of writers on the subject. 

Since Iran did not send a representative to the Court, the question of 
the appropriateness of interim measures in a domestic jurisdiction case 
was argued in detail only by the United Kingdom representative. After 
admitting that parties might abuse the right to request interim measures, 
he suggested that the Court could find means to discourage such tacties 
by ascertaining that there was a prima facie case before exercising juris- 
diction. But he added that there was no such difficulty in the Anglo- 
Tranian case, since both parties had accepted the obligations of the Optional 
Clause. In the circumstances, he argued, there could be no doubt that 
there was, at the very least, a prima facie case that the Court had juris- 
diction. The United Kingdom case was summed up by reference to the 
words of Judge Anzilotti’s dissent in the Polish Agrarian Reforms and 
the German Minority case that the issue depended on the possible danger 
to the possible right of the United Kingdom.* 

In issuing the interim order, the Court accepted the United Kingdom 
argument. It held the United Kingdom a competent complainant because 
it was proceeding in virtue of diplomatic protection. On the domestic 
jurisdiction issue, the Court followed precedent and ruled that, since the 
application alleged violation of international law, it could not be ace- 
cepted a priori that the claim fell completely outside the scope of an in- 

40 The problem of interim measures has been seldom dealt with. The most completé 
coverage in English is in Edward Dumbauld, Interim Measures of Protection in Inter 
national Controversies (The Hague, 1932). In French there are the two works by Paul 
Guggenheim, Les mesures provisoires de procédure internationale et leur influence sur le 
développement du droit des gens (Paris, 1931), and ‘‘Les mesures conservatoires dans 
la procédure arbitrale et judiciaire,’’ 40 Hague Academy Recueil des Cours 649-764 
(1932, II). For further bibliography and references to cases, see Cocitre-Zilgi 
cit. 110, and I.C.J. Pleadings, Anglo-Iranian Oil Company Case 401-411 

41 [1951] I.C.J. Rep. 92. 

42 1.C.J. Pleadings, Anglo-Iranian Oil Company Case 407-411. 


en, 


43 Ibid. 416. After the interim order had been issued (July 5, 1951), and during t) 
arguments on the question of jurisdiction, Iran denied the competence of the Court t 
issue interim measures. The United Kingdom representative answered that the question 
of the competence of the Court to issue interim orders was different from the question 
of determining jurisdiction to decide the dispute on the merits, which was at that time 
before the Court. Ibid. 282-283, 322. 
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ternational jurisdiction.** It added that the indication of interim measures 
in no way prejudged the question of the jurisdiction of the Court to deal 
with the merits and that Iran might still maintain the domestic jurisdiction 
plea.*® 

In the end, the Court declined jurisdiction, not because of the Iranian 
domestic jurisdiction plea, but because of Iran’s reservation of prior dis- 
putes. In the broader sense of domestic jurisdiction, this was a domestic 
jurisdiction reason. At least there was a lack of international jurisdic- 
tion.** Therefore, the case illustrates the extent to which domestie juris- 
diction may be curtailed by the interim-measures procedure before legal 
organs.*’ 

It would appear that the Court would not decline the request for interim 
orders unless its lack of jurisdiction was patent. If one of the parties 
had not accepted its jurisdiction under the Optional Clause, the Court 
might hold that the case could not be entertained by it long enough to issue 
such an order. In the context of the domestic jurisdiction plea, it would 
appear that, if by its nature the dispute was not international, if there was 
obviously no international legal obligation alleged, a domestic jurisdiction 
plea would prevent the issuance of interim measures of protection. 


44/1951] L.C.J. Rep. 92-93. Judges Winiarski and Badawi Pasha dissented. They 
argued that the Court had power to issue interim orders only if it held, even if only 
provisionally, that it was competent to hear the case on the merits. Art. 41, they said, 
presupposed the competence of the Court. They did not say that the Court would have 
to decide finally that it had jurisdiction, but that it should consider its competence ‘‘rea- 
sonably probable.’’ They refused to accept the view that, unless there was a prima 
facie total lack of jurisdiction of the Court, it was competent to issue interim measures. 
Idid. 96-97. Consent of the parties was basic to their argument, as would be expected 
in any question of the Court’s jurisdiction in this type of case. 

45 Ibid. 93. Manley O. Hudson, in commenting on this case, said that the view ex- 
pressed by Judges Winiarski and Badawi Pasha would cripple the Court in the exercise 
of an essential function. Hudson supported the issuance of orders without inquiring as 
to jurisdiction, but he said that if the Court’s lack of jurisdiction was patent (if Iran 
had made no declaration under the Optional Clause) the ‘‘Court would naturally take 
this into account in connection with the condition set in Article 41 by the phrase ‘if it 
considers that circumstances so require.’’’ ‘‘The Thirtieth Year of the World 
Court,’’ 46 A.J.I.L. 22 (1952) 

46 The question of the ‘‘third zone’’ between matters within domestic jurisdiction 
(narrow sense) and international jurisdiction has not been dealt with here. For an 
introduction to the concept, see Henri Rolin, ‘‘The International Court of Justice and 
Domestic Jurisdiction: Notes on the Anglo-Iranian Case,’’ 8 International Organization 
41-44 (1954); and Le Fur, in 36 Annuaire de 1’Institut de Droit International 35-36, 
49 (1931, I 

47 The Interhandel case also involved both a request for interim measures and a 
domestic jurisdiction plea. The Court took jurisdiction in the case, but it decided not 
to order the interim measures requested by Switzerland because developments in the case 
before U. S. courts provided the requested protection. The ability of interim measures 
to obligate a country in an alleged domestic matter while the question of jurisdiction 
is being decided by the Court was a factor in the United Kingdom reservation of na 
tional security under the Optional Clause. See 577 Parliamentary Debates, 5th Ser., 
House of Commons, cols. 474-475 (Nov. 8, 1957). 
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IV. CoNcLUSIONS 


States presumably include domestic jurisdiction reservations in treaties 
for their protection. The problem of domestic jurisdiction is not one of 
deciding whether states want protection. Even India, noteworthy as a 
leader in the diminution of such protection, claimed it in the Hyderabad * 
and Right of Passage over Indian Territory cases. The problem is one of 
determining how much protection states expect and how much they accord 
each other. 

State practice indicates that states would like more protection for them- 
selves than they give to others. Such inconsistency is illustrated by India’s 
reaction in the two cases in which it entered a domestic jurisdiction plea. 
There is a general tendency to define the domestic jurisdiction protection 
broadly for national purposes and narrowly when another state’s problem 
arises. In the Ambatielos case, the United Kingdom called for higher 
standards of relevance than it asked in the Tunis-Morocco Nationality De- 
crees case. The conclusion that national interests dictated the difference 
is inescapable. Nevertheless, practice develops from these separate situa- 
tions, with the result that the procedure supported for national purposes 
in the 7’'unis-Morocco case was again applied in the Ambatielos case against 
the same national interests. 

In these matters of national interest, the Commonwealth members have 
not been alone. Nevertheless, their leadership has been apparent and it 
has been relatively continuous. The issue of domestic jurisdiction has 
often revolved around a dispute in which a Commonwealth member was a 
party. If the Commonwealth members, in these issues of national and 
Commonwealth interests, have appeared to let expediency outweigh prin- 
ciple as a guide, they have not in that respect been different from other 
states. 

In the conceptualization of the content of domestic jurisdiction (as 
distinct from problems of applying a domestic jurisdiction reservation), the 
Commonwealth has been divided between the older members (those which 
became members before 1945) and the newer members. The older members 
have generally supported both in legal and political international organs 
a legal concept of domestic jurisdiction. The newer members have been to 
a large degree participants in the process for the development of a more 
flexible, political concept in the political organs. Insofar as the older mem- 
bers have been involved in the problems of applying the legal concept 
before the Court, they have been in an anomalous situation. While sup- 
porting a concept of domestic jurisdiction that would afford more protec- 
tion, they have argued for procedures of application that reduce protection. 

There are several possible reasons for this conflict in the older members 
of the Commonwealth. As has been suggested, their situation could be due 
to expediency in separate cases. It could also be due to a lack of under- 
standing at times as to the operation of the reservation of domestic juris- 

48 Security Council, 4th Year, Official Records, No. 28, p. 7. See Clyde Eagleton, ‘* The 


9 


Case of Hyderabad before the Security Council,’’ 44 A.J.I.L. 277-302 (1950). 
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diction. Raising as it does the dual problems of nature of the dispute and 
nature of the obligation of states, the reservation poses very difficult prob- 
lems in application. Furthermore, the nature of interim measures in an 
international controversy of necessity modifies the individual state’s free- 
dom of action until the issue of jurisdiction can be decided. The nature 
of the first case involving the plea may also have been a factor. In the 
Tunis-Morocco case, the Court was no doubt led to an acceptance of the 
British argument for easy standards of relevance by the fact that it was 
dealing with the competence of the Council instead of its own. Finally, 
the foreeful arguments of the Commonwealth representatives must have 
had a part in the turn of events. 

Apart from the reasons for these developments, the most important 
consideration for the future would seem to be that a domestie jurisdiction 
reservation provides slight comfort to those who would maintain national 
sovereignty inviolate. Even in the cases where the defendant state is vin- 
dicated, there does not appear to be great prospect that vindication will 
be on the basis of domestic jurisdiction. As illustrated in the Right of 
Passage over Indian Territory case, a plea of domestic jurisdiction both on 
the preliminary question of competence and on the merits has failed in a 
case in which the defendant, on the merits, was found not to have acted 
contrary to its obligations. Perhaps it is time to recognize, in the seventh 
decade of the twentieth century, that international organs must exercise 
sufficient jurisdiction to attempt to solve the international problems of a 


troubled world. 


THE UNITED STATES REACTION TO THE KOREAN ATTACK: 
A STUDY OF THE PRINCIPLES OF THE UNITED 
NATIONS CHARTER AS A FACTOR IN AMERICAN 
POLICY-MAKING * 


By Epwin C. Hoyt 


University of New Mexico 


Little scholarly effort has been devoted to consideration of the part 
actually played by international law in national decision-making.’ Dip- 
lomatie historians have tended to neglect the legal factor. Political 
scientists have discussed the role of law largely in general terms. The 
effort of international lawyers has been focused on statement of what 
the law is supposed to be. Some of this attention might usefully be 
diverted to study of the place of the legal factor in the making of specific 
decisions. Such studies should make possible more realistic discussion 
of the question whether the policy-makers are assigning the degree of 
emphasis to the factor of international law which is best calculated to 
promote the national interests and values they aim to serve. 

What is attempted here is one case study focusing on the legal prin- 
ciples of the United Nations as a restraint and as an incentive to action 
in the United States reaction to the 1950 Communist attack in Korea. 
That reaction took two parts: (1) a decision to assist Korea within the 
framework of the United Nations, and (2) a decision to isolate Formosa 
from Communist attack by individual American action. After a brief 
outline of the Charter principles in question, we will consider the way 
in which each of these decisions was made, together with the domestic 
and international consequences in each instance. 


THE CHARTER PRINCIPLES 


The Charter says that the organization is based on the principle of 
the ‘‘sovereign equality’’ of the Member States (Article 2, par. 1). 
Interdependence there might be in fact, but preservation of full legal 
autonomy was the only basis on which a universal organization was 
politically possible.2 Supporting this independence was the corollary 
principle stated in Article 2, par. 4: 


* The author gratefully acknowledges the assistance of the University of Michigan 
Law School, which granted him a fellowship in 1959-60 for research on the relation 
between international law and foreign policy. 

1 See, however, the works of Percy E. Corbett: Law and Society in the Relations 
of States (1951); Law in Diplomacy (1959). 

2 The emphasis on national independence appears also in the Charter’s references to 


‘‘the principle of equal rights and self-determination of peoples’’ as the basis of 


friendly relations among nations (Art. 1, par. 2; Art. 55). For dependent peoples, 
progress towards independence was set as a goal (Chs. XI, XII). 


15 
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All members shall refrain in their international relations from 
the threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with 
the purposes of the United Nations. 


This principle was to be enforced on non-members as well (Article 2 


par. 6). However, two exceptions to the general prohibition of the use 
of force were recognized. The first was the ‘‘inherent’’ right of in- 
dividual or collective self-defense against an armed attack (Article 51). 
The second was collective action taken by the United Nations to deal 
with serious disturbances of the peace. The Members accepted the obli- 
gation to refer to the Securtiy Council any disputes likely to endanger 
international peace which they were unable to settle by other peaceful 
means (Article 37) and to give ‘‘every assistance’’ to the United Nations 
in any action it took, in accordance with the Charter, to preserve or 
restore peace (Article 2, par. 5). 

The prohibition of the use of force, unanimously approved at the San 
Francisco Conference, stood in 1945 among the clearest rules of inter- 
national law.’ This is not to say, however, that the application of the 
principle to specific cireumstances would always be free from difficulty. 
The majority at San Francisco were of the opinion that any attempt 
at detailed particularization of the impermissible uses of force would 
introduce more difficulties than it would remove and that it was better 
to leave it to the Security Council to decide in each instance whether 
specific action that came before it for review was violative of the Charter 
provisions.* There was no doubt that an armed attack across a recog- 


8 The rule was a relatively new one. For the United States the change in the legal 
situation came with its signature of the Kellogg-Briand Pact, in which the parties re- 
nounced the right to resort to war as an instrument of national policy and agreed to 
seek the settlement of disputes or conflicts only by pacific means. 63 nations, including 
all of the great Powers, joined in this commitment. In the Charter of the Nuremberg 
Military Tribunal the planning or making of aggressive war was declared to be an 
international criminal offense, and the principle thus proclaimed was affirmed in a unan- 
imous resolution of the U. N. General Assembly on Dee. 11, 1946. Former Secretary of 
State Stimson wrote of the Nuremberg judgment: ‘‘A standard has been raised to which 
Americans, at least, must repair; for it is only as this standard is accepted, supported 
and enforced that we can move onward to a world of law and peace.’’ Stimson, ‘‘ The 
Nuremberg Trial: Landmark in Law,’’ 25 Foreign Affairs 179, 189 (1947). This new 
principle marked a radical departure in international law, for legal resort to war had 
been a safety valve which helped to make the traditional law of nations a viable system. 
When the safety valve was closed, the legal system was subjected to great pressures. 
Completely effective enforcement of the new rule was hardly to be expected. It was true, 
however, that the legal outlawry of war was solidly based on new political facts: the 
development of weapons and methods of war-making which made war destructive out of 
all proportion to the ends it served. Given the existing balance of power, even states 
as far apart as the United States and the Soviet Union now shared a vital interest in 
preventing the outbreak of any major war. 

412 U. N. C. I. O. Does. 502, 505 (1945). For a discussion of the later debates over 
the desirability of a more detailed definition of aggression, see McDougal and Feliciano, 
‘Legal Regulation of Resort to International Coercion: Aggression and Self-Defense 
in Policy Perspective,’’? 68 Yale Law J. 1057, 1074-1083 (1959). 
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nized international frontier was outside the new legal bounds. On the 
other hand, there was clearly no intention to prohibit the use of force 
by domestic factions fighting a civil war. The greatest uncertainty 
pertained to the duties of foreign states in civil war situations. The 
Charter contained language broad enough to authorize collective inter- 
vention by the world organization if civil conflict constituted a threat 
to international peace.° But was it now illegal for individual states on 
their own to come to the assistance of an established government which 
was attempting to put down an insurrection? At what point would the 
furnishing of military equipment and advisers in such a situation con- 
stitute an illegal use of force? Before the adoption of the Charter, out- 
side states had often asserted a right to come to the assistance of the 
established government in such cases. The rebellious group was equally 
within its rights in regarding such intervention as an act of war against 
it. Likewise, counter-intervention by still other states might be pre- 
sented as a legitimate act of self-defense. The question is, what change 
in the traditional law on this subject was introduced by the Charter? 
If the Charter is to be interpreted in a way which will make effective its 
basic purpose—to safeguard the independence of Member States—it 
would seem that the ban on the use of force (always excepting measures 
authorized by the Organization) must extend to forcible intervention in 
civil wars, even though it be on the side of the established government. 
Avoidance of the use of force in such circumstances would seem to require 
of outside states the observance of neutrality. Beyond the general prin- 
ciples already mentioned, however, no explicit answers to these questions 
were given by the framers of the Charter. 


THE Decision To Assist THE REPUBLIC OF KOREA 
WITHIN THE FRAMEWORK OF THE UNITED NATIONS 


1. The decision to refer the case to the Security Council 


Long before the spring of 1950, Korea had been a trouble spot. The 
‘‘eold war’’ had perpetuated its division at the 38th parallel and pre- 
vented fulfillment of the promise of independence ‘‘in due course’’ which 
had been made by the Allied leaders at Cairo and Potsdam. The prob- 
lem of unifying the country under a representative government had been 
taken up by the General Assembly at the United States’ request in 1947. 
Under the Assembly’s supervison elections were held in South Korea and 
an independent government established there. The Assembly failed, 


5 Art. 39 authorized the Security Council to take action to meet any ‘‘threat to the 
peace.’’ By the ‘‘Uniting for Peace’’ Resolution of Nov. 3, 1950, the General As- 
sembly assumed the power to authorize collective military action in any such case where 
the veto prevented action by the Security Council. 

6 Nor should the duty of neutrality be avoidable by the expedient of refusing to 
‘*recognize’’ the existence of the conflict. Jessup, ‘‘The Spanish Rebellion and Inter- 
national Law,’’ 15 Foreign Affairs 260, 266-267 (1937) and authorities there cited; 
see also Jessup, A Modern Law of Nations 56-57 (1947). Cf. pp. 63-64 below. 
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however, to win any co-operation from the Soviet and North Korean 
authorities and therefore failed to unify the country. American oceu- 
pation troops were withdrawn from South Korea in the summer of 1949. 
Soviet forees had already been withdrawn from the northern zone. 
With North Korean and South Korean armies, equipped respectively 
by Russia and the United States, facing each other across the 38th paral- 
lel, skirmishes between the opposing forees were a common occurrence, 
and frequent attempts were made by the North Koreans to infiltrate 
South Korea with guerrilla forees. A United Nations Commission re- 
mained in South Korea observing developments for the General Assembly. 

Secretary of State Acheson had made two speeches on United States 
policy in the Far East in the six months preceding the attack. Before 
the National Press Club, on January 12, 1950, he referred to the areas 
in which American troops were stationed—the Aleutians, Japan, the 
Ryukyus and the Philippines—as the United States’ ‘‘defensive peri- 
meter.”’ An attack on these areas would be met as an attack on the 
United States. In other areas security policy was to be based on the 


United Nations: 


Should an armed attack oceur...the initial reliance must be on 
the people attacked to resist it and then upon the commitments of 
the entire civilized world under the Charter of the United Nations 
which so far has not proved a weak reed to lean on by any people 
who are determined to protect their independence against outside 


aceression. 


In a second speech on March 15, Acheson indicated that the United 
States would apply to Asia its policy of supporting free peoples who were 
resistl 
stated that the United States had no intention of interfering in China, 
but warned the Chinese not to attempt adventures abroad which would 
violate the Charter.’ A third speech, approved by Acheson, was deliv- 
ered in Seoul by John Foster Dulles on June 19. It assured the South 
Koreans that they did not stand alone and said that they were protected 
by the U.N. Charter against any attack on their country’s territorial 
integrity or political independence.* These and other indications show 
that advance planning in the State Department assumed that any Com- 
munist attack in Korea would be brought before the United Nations.® 
When the attack did occur, steps to call the United Nations Security 
Council into emergency session were set in motion at once on the United 


ng subjugation by armed minorities or by outside pressures. He 


States’ own initiative. News of the Communist attack reached Wash- 
ington at approximately 9:30 p.m. on Saturday, June 24. The Secre- 
tary of State and the President were both out of town, the former at 


his Maryland farm and the latter in Missouri. By 11 p.m. a group of 


Dept. of State Bulletin 116, 467 1950). 


£23 Dept. of State Bulletin 12, 13 (1950 

9See also Hearings before a Subcommittee of the Senate Committee on Appropria- 
tions on Department 
1086-1087 (1951). 


j 


f State Appropriations for 1952, 82d Cong., Ist Sess., Pt. 1, pp. 
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officials had gathered at the State Department, including Secretary of 
the Army Pace, Deputy Under Secretary of State Matthews, Assistant 
Secretaries of State Rusk (Far Eastern Affairs) and Hickerson (United 
Nations Affairs) and Ambassador-at-large Philip Jessup. They quickly 
agreed that the crisis should be referred immediately to the Security 
Council. Secretary of State Acheson, whom they reached by telephone, 
approved their suggestion to alert the Secretary General at once, and 
this was done before midnight. At 2 a.m. President Truman gave his 
approval to the call for an immediate Council meeting. The appeal 
to the United Nations was thus under way before the full proportions of 
the attack were known and before there was any consideration of what 
specific action the United States might want to take to meet it.’° 
There were, indeed, many reasons for acting through the United 
Nations. Ambassador Muccio’s cable informing the State Department 
of the attack left no doubt that what had occurred was a very clear case 
of international aggression. This raised the prospect that the North 
Koreans would be branded in the United Nations as law-breakers and 
that the United States would have majority support for any action it 
might decide to take in support of the South Koreans. More important 
than the material support of other members, United Nations endorse- 
ment would be a decided psychological asset in the event that military 
action should be decided upon. It would place the Communists morally 
on the defensive and it would help to keep U. S. military action free from 
the taint of white imperialism. It would also make it easier to unite 
American opinion behind such measures as might be found necessary.” 


10 For many of the facts concerning the week of June 24-30, 1950, the writer has 
relied on Glenn D. Paige, The Korean Decision (Manuscript, Department of Political 
Science, Northwestern University, 1959), a reconstruction of the decision-making events 
based on extensive interviews. Another valuable source is Smith, ‘‘The White Houss 
Story: Why We Went to War in Korea,’’ The Saturday Evening Post, Nov. 10, 1951. 
With President Truman’s approval, Smith interviewed the participants in the decision 
while their memories were fresh, and he was given access as well to memoranda of con 
ferences between the President and his advisers and with Congressional leaders. 

11 This had been brought home forcefully to Truman and Acheson in 1947, in th 
reaction to the President’s message to Congress calling for American military and 
economic assistance to Greece and Turkey. The complaint of the Greek Government 
that the Communist-led rebel forces were receiving assistance from the neighboring 
Communist states had been referred to the Security Council, and the latter had sent 
a fact-finding commission to Greece to investigate the charges. Criticism of the Presi 
dent’s message on the ground of by-passing the United Nations was widely expressed 
and was only partially allayed by the Vandenberg amendments to the Greek-Turkis! 
aid bill, which provided that the American program should be terminated if ever the 
Security Council or the General Assembly found that action taken by the United Nations 
made the continuance of separate American assistance unnecessary or undesirable. The 
Private Papers of Senator Vandenberg 344-352 (Arthur Vandenberg, Jr., ed., 1952) 
Senator Vandenberg commented privately that the Administration had ‘‘made a colossal 
blunder in ignoring the U. N.’’ Ibid. 345. On the publie debate over the ‘‘ Truman 
Doctrine,’’ see Joseph Jones, The Fifteen Weeks 171-184 (1955). Among those who 
criticized the Administration in 1947 was Philip Jessup, an active participant in the 
decisions of June, 1950. Jessup, The International Problem of Governing Mankind 
33-63 (1947). 
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Even if military action were not taken, American opinion would expect 
an expression of protest in the United Nations. The appeal to the 
Security Council satisfied the need to do something at once to show 
the serious concern felt by the United States, without foreclosing later 
decisions on specific lines of action. The officials concerned also stated 
subsequently that they believed the United States was under a legal 
obligation to bring the matter before the United Nations before taking 
any individual military action. Thus Philip Jessup, who was one of 
Acheson’s principal advisers throughout this period, referred to the 
specific obligation (Article 37) to refer disputes incapable of pacific 
solution to the Seeurity Council, and said that he felt that the United 
States had, by its acceptance of the purposes and principles stated in 
Articles 1 and 2 of the Charter, assumed an obligation to use the organ- 
ization for these purposes and to assist it in achieving them. Dean 
Rusk recalled that at the time of the Berlin Blockade the feeling had 
taken strong hold in the State Department that whenever there was a 
situation involving a serious possibility of shooting, there was a legal 
obligation to put it before the United Nations at the earliest possible 
moment.*? 

Through the night of Saturday-Sunday Hickerson, Jessup, Rusk and 
others at the State Department worked on the details of the appeal to 
the United Nations. By 8:30 a.m. a draft of a resolution and an out- 
line of a speech to accompany it had been prepared. In New York 
Gross reworked the State Department draft, conferring by telephone 
with Hickerson. Late Sunday morning the final text was ready.’* It 
was read to President Truman over the telephone by Secretary Acheson 
after the Security Council had begun its meeting. 

The U. 8S. draft resolution recited the steps by which the General 
Assembly had established the Republic of Korea and the concern ex- 
pressed in previous resolutions that the situation resulting from the ob- 
struction of the Assembly’s efforts to unify the country might lead to 


12 Interviews with Philip C. Jessup (Jan. 15, 1960) and Dean Rusk (Jan. 19, 1960). 
Similarly, Acheson testified at Senate Hearings in 1951 that one reason why the United 
States brought the aggression in Korea before the United Nations was ‘‘because the 
Charter requires it.’’ Hearings before the Senate Committees on Armed Services and 
Foreign Relations on the Military Situation in the Far East, 82d Cong., lst Sess., p. 1716 
(1951). See also Acheson’s statement to the press of June 28, 1950, 23 Dept. of 
State Bulletin 6 (1950); and statements of General Collins and Secretary of Defense 
Johnson, Hearings, Military Situation in the Far East 1225, 2585. After the Presi- 
dent’s decision to intervene was announced, Senators on both sides of the aisle spoke 
also of the obligation to the U. N. 96 Cong. Rec. 9230, 9544 (1950). 

18 Attention had also been devoted to the possibility that Malik, who had been boy- 
cotting Security Council meetings in a protest against the majority’s refusal to seat 
the representative of Communist China, might return to veto the resolution. It was 
hoped that he would not receive new instructions in time to do so, and that other 
delegates would feel no qualms about treating absence as abstention. In the event 
that Security Council action was blocked by a veto, however, it was planned to 
appeal to the General Assembly in emergency session. Testimony of John D. Hick- 
erson, Hearings on Department of State Appropriations for 1952, pp. 1087-1088. 
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armed conflict. The receipt on Sunday morning of a report from the 
United Nations Commission in Korea made it unnecessary to argue the 
immediate facts.'* The draft resolution merely noted that there had 
been an ‘‘armed invasion.’’ It continued as follows: 


The Security Council 


Determines that this action constitutes a breach of the peace, 


I. Calls upon the authorities in North Korea 
(a) To cease hostilities forthwith; and 
(b) To withdraw their armed forces to the 38th parallel; 


II. Requests the United Nations Commission on Korea 
(a) To observe the withdrawal of the North Korean 
forces to the 38th parallel; and 
(b) To keep the Security Council informed on the execution 
of this resolution. 


III. Calls upon all Members to render every assistance to the United 
Nations in the execution of this resolution and to refrain from 
giving assistance to the North Korean authorities. 


This language had been chosen with care. It was the intention of the 
draftsmen to make it strong enough to commit the Council to the neces- 
sary action to follow it up. The wording ‘‘calls upon’’ was used be- 
cause it was diplomatically strong without being a legal order. A legal 
order, especially in the third paragraph, would have been unacceptable 
to some delegates and would have been undesirable from the United 
States’ point of view, coming before any decision by the President on 
how far the United States was willing to go. Some of the American 
draftsmen specifically intended by the language used in the third para- 
graph to provide justification for armed action, if required.*® 

Slight changes of wording were made in the course of the June 25 
meeting. Gross accepted a British amendment to add a request to the 
United Nations Commission on Korea ‘‘to communicate its fully con- 
sidered recommendations on the situation with the least possible delay.’’ 
Hard bargaining came during a recess from 4:15 to 5:25 p.m. 
‘Armed invasion’? became ‘‘armed attack.’’ The section calling upon 
the North Korean authorities to withdraw to the 38th parallel was re- 
tained, but the call ‘‘for the immediate cessation of hostilities’’ was ad- 
dressed to both sides. Most important, an attempt by uninstructed 
delegations to secure an adjournment was successfully resisted. Gross 
also was able to hold the line against pressure to strike out the language 


14The Commission’s report made clear the massive character of the attack, and 
suggested that it should be brought to the Security Council. Security Council, 
Official Records, 473d Meeting, June 25, 1950, p. 2. 

15 Interview with Ernest Gross, Jan. 19, 1960. 
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ealling upon all Members to assist in the execution of the resolution.’® 
The meeting adjourned at 6 p.m., before the President had returned 
to Washington. The resolution which the U. 8. Delegation had sucess- 
fully guided through to adoption was in fact so strong that it did vir- 
tually commit both the United States and the United Nations morally, 
though not legally, to effective follow-up action. 


2. The decision to commit U. S. armed forces 


While it was known in June, 1950, that the North Korean forces pos- 
sessed the capability for an attack on South Korea, the ability of the 
South Korean forces to contain such an attack had been greatly over- 
estimated. No thought had been given in advance to the use of Amer- 
ican troops to repel such an attack. Instead, the basic American 
strategic plan for the Far East, drawn with total war in mind, 
envisaged the avoidance of any commitment of American forees to land 
battle on the continent of Asia..*’ The Joint Chiefs of Staff had wel- 
ecomed the withdrawal of American occupation forces from Korea in 1949. 
Preceding withdrawal they had sent the Secretary of State a memoran- 
dum giving their considered opinion that the United States had ‘‘little 
strategic interest’’ in Korea, and that ‘‘in the event of hostilities in the 
Far East, our present forces in Korea would be a military liability.’’ * 
Yet despite these facts, the fortuitous presence of relatively strong 
American forces in nearby Japan made military action in this instance 
a practical possibility that had to be considered.’® 

When President Truman reached Washington at 7:20 p.m. on Sunday, 
June 25, he immediately went to a conference with his advisers at Blair 
House. At this conference it was decided to send arms and supplies 
to the South Koreans, and the Air Force was directed to cover the evacu- 
ation of American citizens from Korea. It was authorized to attack 
any North Korean forces which might interfere with that operation. The 
President emphasized, however, that the United States was working entirely 
for the United Nations and therefore would wait until the Security Coun- 
cil’s resolution was flouted before taking further action.*® A second con- 
ference was called at Blair House the following evening (Monday, June 26). 


16 Jbid. The resolution was adopted by a vote of 9 to 0, with the U.S.S.R. absent 
and Yugoslavia (which wanted to invite North Korea to send a representative to 
Lake Suecess) abstaining. 

17 Hearings, Military Situation in the Far East, 242-243, 753, 943, 1110-1111. 
General Bradley conceded that in the hands of a hostile Power Korea would be a 
threat to Japan, ‘‘but you always have to stop your front line somewhere.’’ Ibid. 
1111. 

182 Truman, Memoirs 325-326 (1956). 

19 Air Secretary Finletter later testified that the United States could not in 1950 have 
fought a local war of this kind at other places on the Soviet periphery. Hearings 
Before a Subcommittee of the House Committee on Appropriations on the Supple 
mental Appropriation Bill for 1951, 81st Cong., 2d Sess., p. 230 (1950). 

20 Unpublished chronology of events in the first week of the Korean conflict, 
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By this time consultation with other members of the Security Council had 
made it certain that a majority of them were willing to support military 
action.“ The next meeting of the Security Council was not scheduled until 
the afternoon of June 27. However, the situation in Korea was deteriorat- 
ing so rapidly that a delay of 24 hours might have been fatal. During the 
day a report had come in from the United Nations Commission in Korea, in 
reply to the Security Council’s request, that the invasion was continuing 
and that the Commission was convinced North Korea would not heed the 
Council resolution. It added: 

Danger is that critical operations now in progress may end in matter 
of days and question of cease-fire and withdrawal North Korean forces 
suggested Council resolution prove academic.” 

Without waiting for the second meeting of the Security Council the Presi- 
dent therefore ordered U.S. air and sea forces on Monday night to go to the 
aid of South Korea. Although it came in advance of the Security Council’s 
recommendation that U.N. Members furnish military assistance to repel 
the attack, Secretary General Lie believed that President Truman’s order 
‘‘was fully within the spirit of the Council’s resolution of June 25.’’** In 
any event, on the following day the Security Council in effect ratified the 
American action by adopting the resolution offered by the United States 
which called for such assistance. 

The commitment of American ground forces did not come until June 30, 
but it took a week to arrive at that final decision only because it was not 
known at first how great an effort would be required to bolster the South 
Koreans. From the first discussions there had been a rapidly hardening 
resolve that the United States must act as needed to prevent the attack 
from succeeding. Although the President made the decisions, all of his 
advisers were agreed that they were necessary. The conferees also con- 
sciously accepted the risk of war with Russia. They did not think the 
Russians wanted war, but they were prepared to face one if necessary. 

The participants in the decision to send American troops to fight in 
Korea have made a number of statements about the reasons they thought 
it necessary, and, despite their inevitably self-serving nature, these state- 
ments are of some value as an indication of considerations the participants 
thought important. Mr. Truman wrote in his Memoirs that, as he re- 
turned by plane to Washington that Sunday, he thought of the aggressions 
of the Axis Powers before World War IT and the lesson that appeasement 
of aggression brought on the war instead of avoiding it. He concluded that 
if South Korea were abandoned, other small nations would not have the 
courage to resist. It also seemed to him to be clear ‘‘that the foundations 
and the principles of the United Nations were at stake unless this un- 
provoked attack in Korea could be stopped.’’** The last thought was still 

21 Lie, In the Cause of Peace 332 (1954). Ambassador Gross flew to Washington 
on Monday and reported on the strength of the immediate reaction at the U. N. 

22 General Assembly, 5th Sess., Official Records, Supp. No. 16, at p. 4 (1950). 

23 Lie, In the Cause of Peace 332 (1954). 

242 Truman, Memoirs 332-333 (1956). 
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in his mind when he reached Blair House. Participants in the conference 
that evening remember his repeating before the formal meeting began, 
‘*We can't let the U. N. down.’’* In a report to Congress a year later 
he said: 
Our action in the crisis was motivated by our deep conviction of the 
importance of preventing a breakdown of the international security 
system and of the principles of the Charter. I was convinced then, 
and I am convineed now, that to have ignored the appeal of Korea 
for aid, to have stood aside from the assault upon the Charter, would 
have meant the end of the United Nations as a shield against ag- 


To Secretary Acheson the most important point was the need to make 
the principle of collective security effective. Its value as a collective 
security system was what made it essential to save the United Nations.** 
Speaking at the President’s conference with Congressional leaders on June 
27, however, Acheson made no specific mention of the United Nations. 
President Truman hastened to correct him, stressing the importance of 
acting in the United Nations, rather than unilaterally.** 

Dulles, then in Tokyo, cabled his recommendation that United States 
forces should be used, if necessary, because, ‘‘To sit by while Korea is 
overrun by unprovoked armed attack would start a disastrous chain of 
events leading most probably to world war.’’ *° 

Secretary of Defense Johnson seemed to stress most heavily the fact 
that American prestige was at stake. He later testified: ‘‘There were 
signs that if we did nothing about it American stock would drop pretty 
low and where we needed friends . . . we would not have friends.’’ As a 
second thought he added: ‘‘Moreover we have joined the United Nations 

. and this was a direct violation of that Charter.’’*° Members of the 
Joint Chiefs of Staff stressed the necessity of stopping aggression in the 
first instance, without appeasement.** 

In sum, the reasons for the decision to take military action were complex. 
Legal and political considerations pointed in the same direction and were 
inextricably intermingled. Allies were likely to loose confidence in the 
United States if it did not come to the assistance of the Koreans, and it 
was desirable to give evidence to the Russians of America’s will to fight. 
These considerations were political. The outlook of the policy-makers was 
also conditioned by their conviction that what was happening was ‘‘aggres- 
sion,’’ an international wrong and a clear-cut violation of the law of the 


25 Paige, op. cit. above. 

26U. S. Dept. of State Pub. No. 4178, United States Participation in the United Na- 
tions, Report by the President to the Congress for the Year 1950, pp. iv-v (1951). 

27 Hearings, Military Situation in the Far East 1818-1819; cf. 1715-1716. 

28 Smith, loc. cit. above, at 86; Paige, op. cit. above. 

29 2 Truman, Memoirs 336. He suggested ‘‘that Security Council might call for action 
on behalf of the organization under Article 106 by the five powers or such of them as 
are willing to respond.’’ 

80 Hearings, Military Situation in the Far East 2585. 

81 [bid. 890, 1110, 1504. 


1961] UNITED STATES REACTION TO KOREAN ATTACK 5s 


Charter. This consideration was legal. Both political and legal was the 
need for action in order to preserve the effective existence of the United 
Nations as a system of international order. The prestige of the United 
Nations was already committed by the Security Council proceedings which 
the United States had initiated.**? The policy-makers’ belief in the value 
of the United Nations was thus one major factor in the decision to fight 
in Korea. It is probably true that they would have reacted less strongly 
to an international attack not of Communist origin. It is impossible to 
say whether they would have decided to fight Communism in Korea if the 
United Nations had not been in existence.** It does appear certain that 
without the United Nations context the President would not have been able 
to act with such united domestic support. Some of the President’s ad- 
visers, as well as important members of Congress, would then have thought 
it wiser to draw the line against Communist encroachment at some more 
easily defensible point, such as the water barrier of the Straits of Tsushima 
and Formosa. 

After making the decision to intervene militarily, the Administration 
used the obligations of U.N. membership as part of its justification for 
sending American troops into action without specific Congressional au- 
thorization. A memorandum of July 3, 1950, prepared by the Depart- 
ment of State, argued that the provisions of the Charter, a treaty, became 
law of the United States, and that the President was therefore constitu- 
tionally empowered to enforce the legal principles of the Charter as part 
of his duty to ‘‘take care that the laws are faithfully executed.’’ ** 


3. Domestic and foreign response 


The reception in the United States of the Administration’s decision was 
almost uniformly favorable. In a public opinion poll conducted im- 
mediately afterwards, 81% of the respondents expressed approval.** In 


82 The challenge to the United Nations was the more serious because it came at a point 
where the United States possessed the capacity to respond militarily. This feature was 
what distinguished the Korean case from the Soviet aggression against Hungary in 1956. 
In the latter case there was no comparable challenge because it was obvious from the 
first that no outside state was physically able to send Hungary any effective military 
assistance. 

83 For the opinion of one American official that ‘‘probably the United States would 
have only protested vigorously against the armed aggression and would have refused, 
under the Stimson doctrine, to recognize the annexation by north Korea of south Korea,’’ 
see Benjamin V. Cohen, ‘‘The Impact of the United Nations on United States Foreign 
Policy,’’ 5 International Organization 274, 279 (1951). 

84 Hearings, Military Situation in the Far East 3373, 3380. Senator Taft expressed 
disagreement with this view. He noted that the Charter contemplated the negotiation 
of a special agreement putting American forces at the disposal of the Security Council, 
and none had ever been negotiated. 96 Cong. Rec. 9322-3 (1950). Cf. remarks of 
Senators Watkins (ibid. 9233) and H. Alexander Smith (ibid. 9230, 9334). 

85 W. Scott and S. Withey, The United States and the United Nations: The Public 
View 78 (1958). In August 65% thought the United States had not made ‘‘a mistake 
in deciding to defend Korea.’’ After Chinese intervention, a plurality thought ‘‘ going 
into the war in Korea’’ had been a mistake, but when the Chinese were stopped, sup- 


porters of the original action regained the majority position. Jd. 
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Congress, aside from the criticism of the failure to ask Congressional ap- 
proval, only one voice was raised in open dissent.*® Most of the speakers 
approved of the President’s action (which included the defense of 
Formosa, discussed below). A significant number stressed the challenge 
to the authority of the United Nations.** 

It has been assumed that the Russians, who were thought to have planned 
the North Korean attack, did not expect an American military reaction.** 
They had evidently seen greater significance in Acheson’s reference to the 
United States’ ‘‘defensive perimeter’’ than in his reference to commitments 
under the Charter. Their initial response to the American action was 
relatively moderate. Denouncing United Nations intervention as illegal, 
they soon gave indications that they did not intend to intervene on the 
other side.*® 

With the exception of the Soviet bloc, the reception of the President's 
decision by the membership of the United Nations was overwhelmingly 
favorable. The spontaneity with which Security Council delegates reacted 
was the chief impression retained by Ernest Gross, who wakened a number 
of them with news of the attack.“° The willingness of the Indian and 
Egyptian delegates to vote for the United States resolution, despite the 
fact that there had not been time to receive instructions from their govern- 
ments, showed the strength of their conviction that collective action must 
be taken.* The Secretary General had announced at the opening of the 
Security Council’s meeting: ‘‘I consider it the clear duty of the Security 
Council to take steps necessary to re-establish peace in that area.’’** The 
same strong reaction came from the United Nations Commission in Korea. 
It reported on Monday its ‘‘unanimous gratification’’ at the adoption of 
the United States-sponsored Security Council Resolution.** At the meet- 


6 Congressman Vito Mareantonio (A.L.P., N.Y.), 96 Cong. Ree. 9268-9269 (1950). 

796 ibid. 9230, 9290, 9315, 9333, 9544. 

38 This was the opinion of President Truman’s advisers. Hearings, Military Situa- 
tion in the Far East 954, 970, 2585; Paige, op. cit. above. See also Mosely, ‘‘ Soviet 
Policy and the War,’’ 6 Journal of Int. Affairs 107 (1952). 

89 Dept. of State Pub. No. 3922, United States Policy in the Korean Crisis 63-64 
(1950) ; Great Britain, Foreign Office, Summary of Events relating to Korea 1950, Cmd. 
No. 8078, at 27-28 (1950); U.N. Doe. 8/1517 (1950); Paige, op. cit. above. 

40 Interview with Ernest Gross (Jan. 19, 1960). The Secretary General commented 
to Hickerson, who gave him the news late Saturday night, ‘‘ My God, Jack, that’s a viola- 
tion of the United Nations Charter!’’ Paige manuscript. Cf. Lie, In the Cause of 
Peace 327-328 (1954). 

‘1 U. S. Ambassador Austin later testified to the reluctance of a national delegate to 
vote under such circumstances. Hearings, Appropriations for 1952, p. 1278. 

42 Security Council, Official Records, 473d Meeting, June 25, 1950, at p. 3. Cf. Lie, 
In the Cause of Peace 329-330 (1954). 

43 Security Council, Official Records, 474th Meeting, June 27, 1950, at p. 2. The 
Commission was made up of representatives of Australia, China, El Salvador, France, 
India, The Philippines and Turkey. Field observers for the Commission had returned 
only the day before the invasion from an inspection trip along the 38th parallel. On the 
basis of their report the Commission was able to deny authoritatively Communist charges 
that South Korea began the war. General Assembly, Official Records, Supp. No. 16 
(1950). 


1961 | UNITED STATES REACTION TO KOREAN ATTACK By) 


ing of the Security Council on June 27 six delegations expressed their ap- 
preciation of the action the United States had taken. Mr. Austin now 
offered a second U. S. resolution which noted that ‘‘urgent military 


measures’ were required, and continued: 


The Security Council 


Recommends that the Members of the United Nations furnish such 
assistance to the Republic of Korea as may be necessary to repel the 
armed attack and to restore international peace and security in the 
area. 


This resolution was adopted by a vote of 7 to 1. Yugoslavia was opposed 
and the Soviet representative was still absent. The Egyptian and Indian 
delegates, who were again without instructions, this time asked to be re- 
corded as not participating in the voting. The Egyptian delegate seemed 
to indicate personal sympathy with the majority, but at the next meeting, 
on June 30, he had to announce that his instructions would have been to 
abstain.** The Indian delegate, however, announced on June 30 that the 
Indian Cabinet, after considering the matter for two whole days, had 
decided to ‘‘accept’’ the resolution. Prime Minister Nehru later hinted 
that the possibility of sending a fighting force had been considered, 
but was rejected because United States action with respect to Formosa 
seemed to threaten involvement of China in the war.*® A hospital unit 
was sent instead. It was reported that the Indian Government un- 
successfully urged Egypt also to accept the resolution.*® In Japan, 
the Liberal, Democratic, and Socialist Parties all officially announced 
their approval of the United Nations action.** All but seven of the 
Member States of the United Nations (the exceptions being the Soviet 
bloe, Egypt and Yugoslavia) ultimately annoiineed their support of the 
Security Council resolutions. Forty-one, besides the United States, offered 
some form of material assistance, and fifteen contributed armed forces.* 
Summarizing the results of studies of the national attitudes of twenty- 
four countries towards the United Nations, Professor Robert Maclver re- 
ported that the stand taken in Korea considerably enhanced the prestige 


44474th Meeting, pp. 14-15; 475th Meeting, p. 2. Dissatisfied with past performance 
of the United Nations where Egypt’s interests were concerned, the Egyptian Govern- 
ment took the position that the fighting in Korea was merely a ‘‘new phase’’ in the 
power struggle of Western and Eastern blocs. 

45 Dayal, India’s Role in the Korean Question 86-87 (1959 

46 Ibid. 82. 

47 Japanese Ass’n. of Int. Law, Japan and the United Nations 65 (1958 

48U. 8S. Dept. of State Pub. No. 4178, United States Participation in the United 
Nations 35 (1951); Hearings, Department of State Appropriations for 1952, p. 1283. 
Combat forces were contributed by Australia, Belgium, Canada, Colombia, Ethiopia, 
France, Greece, Luxembourg, The Netherlands, New Zealand, the Philippines, Thailand, 
Turkey, the Union of South Afriea and the United Kingdom 
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of the United Nations and confirmed the belief, especially among the mid- 
dle and smaller states, in their own vital interest in the organization.*® 


THE Decision To Protect Formosa*® 


Besides saying that United States forces were being sent into action 
in Korea, the President’s statement of June 27 also announced that the 
United States had decided to intervene between the Chinese Communists 
and Formosa. This action raised serious legal questions. In order to 
appraise it from a legal viewpoint, it is necessary to consider a previous 
decision on the same subject. 


1. The Decision of January 5, 1950 


The United States had been deeply involved in Chinese politics during 
World War II. This was an inevitable part of the war effort. The plight 
of China in 1945 was largely the result of the long and wearing struggle 
with Japan. In these circumstances the United States made efforts after 
the war to help Chiang’s Government re-establish control over the occu- 
pied areas, and with the consent of both contending parties it tried to 
mediate the Chinese civil conflict. The Truman Administration was de- 
termined, however, that the United States must not become directly in- 
volved in that conflict. In the conditions flowing from the war it would 
not have been hard to have found legal justifications for military interven- 
tion, but it was felt that such a course was politically undesirable and 
would require an effort far beyond the capacity of the United States.” 
Accordingly, with the departure of General Marshall from China in Janu- 
ary, 1947, the United States abandoned its effort to mediate between the 
Nationalist Government and the Communist authorities. While continu- 
ing a limited economic aid program, it withdrew American military ad- 
visers at the end of 1948. In the summer of 1949, as shown by its China 


49 MaclIver, The Nations and the United Nations 39-40, 89 (1959). American of- 
ficials had been right in their assumption that the other members of the Security Council 
would not hesitate to act because of the absence of the Soviet representative. See Leo 
Gross, ‘‘ Voting in the Security Council: Abstention from Voting and Absence from 
Meetings,’’ 60 Yale Law J. 209 (1951); cf. McDougal and Gardner, ‘‘The Veto and the 
Charter: an Interpretation for Survival,’’ ibid. 258. Nor was there any support out- 
side of the Soviet bloc for Russia’s argument that the Korean struggle was a civil con- 
flict in which the Security Council was without competence to intervene. It was easily 
answered by the facts that it had never been possible to unite the two Koreas in one 
country, that the 38th parallel had been an international boundary between Soviet and 
American zones, and that the Republic of Korea, created by authorization of the Gen- 
eral Assembly, had been attacked from outside its borders. Moreover, the Security 
Council might intervene even in a civil war if it found that a threat to international 
peace was involved, since Art. 2, par. 7, specifically exempted enforcement measures 
from the domestic jurisdiction principle. 

50 For consistency, the Japanese name ‘‘Formosa’’ is used rather than the Chinese 
name ‘‘Taiwan,’’ except where the latter appears in quotations. 

51 Dept. of State Pub. No. 3573, United States Relations with China xiii, xv—xvi, 280- 
285 (1949). 
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White Paper, the Administration accepted the victory of the Communists 
as an accomplished fact and fell back on a position based on the United 
Nations Charter.**? Secretary Acheson directed Ambassador Jessup to 
supervise a general re-examination of the bases of American policy in Asia. 
His instructions (July 18, 1949) stated: 


You will please take as your assumption that it is a fundamental 
decision of American policy that the United States does not intend 
to permit further extension of Communist domination on the Continent 
of Asia or in the Southeast Asia area. Will you please draw up for 
me possible programs of action relating to various specific areas not 
now under Communistic control in Asia under which the United 
States would have the best chance of achieving this purpose. ... ™ 


This policy review continued through the summer and fall of 1949. 
Whether the United States should take steps to prevent the Communists 
from seizing Formosa was among the questions considered. The question 
became acute after Chiang Kai-shek, on December 8, 1949, abandoned the 
mainland and established his capital on the island. 

The argument that intervention to protect Formosa would be legally 
justified was being pressed at this time by Republican leaders. Arthur 
Vandenberg, Jr., reports that John Foster Dulles proposed it to Senator 
Vandenberg and to Secretary Acheson: 


Dulles suggested ... that, at least pending a Japanese Peace 
Treaty, the United States should continue to assert that Formosa was 
affected by an international interest and was not purely a China prob- 
lem because the Cairo Declaration, he argued [in which the Allied 
leaders promised the return of Formosa to China], was not itself an 
operating document but merely a statement of future purpose. 


Vandenberg was noncommittal at first, but on January 23, 1950, he wrote 


in his diary: 


I am inclined to agree . . . that we can sustain a legal claim that 
Formosa cannot be permanently separated from Japan except by terms 
of the ultimate Japanese peace treaty. I confess, however, that I 
was somewhat jolted in this concept when I discovered that this treaty 
reservation was not a part of the official proceedings at Cairo and 
Potsdam. The situation is somewhat further complicated by the fact 
that Japan’s formal surrender . . . included a cession of Formosa 
to the Chinese Republic; and that the first of General MacArthur’s 
executive orders after the surrender confirmed this cession. The fact 
remains that a strong argument can still be made in behalf of [the 
above] viewpoint (which I have always held myself) .** 


The same argument was also pressed by Senator H. Alexander Smith, an 
influential member of the group of Republican moderates whose votes were 


52 Ibid. xvii; cf. similar statements of policy cited above, p. 48. 

5825 Dept. of State Bulletin 603 (1951). 

54 Arthur Vandenberg, Jr., The Private Papers of Senator Vandenberg 537 (1952). 
55 Ibid. 539. 
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essential to the Administration in matters concerning the European Re- 
covery Program and the European Military Assistance Program.*® 

Secretary Acheson and his advisers in the fall of 1949 disagreed with 
the view that intervention would be wise policy for the United States. 
The Joint Chiefs of Staff advised that, in the existing state of strength of 
the U. S. military establishment, it would be undesirable to commit any 
U.S. forces to the defense of Formosa.*? The State Department was con- 
vineed that no amount of United States aid, short of military action, would 
be sufficient to prevent the fall of the island, which was expected to occur 
in 1950.°° It also argued that intervention to protect Chiang’s regime 
would ‘‘involve the United States in a long-term venture producing at 
best a new area of bristling stalemate,’’ and would subject the United 
States to a propaganda attack on grounds of ‘‘militarism, imperialism, 
and interference,’’ with damaging consequences in Asia.*® 

This State Department view was opposed by Secretary of Defense John- 
son, who presented a JCS recommendation that a military mission should 
be sent to the island. At a meeting of the National Security Council on 
December 29, 1949, President Truman confirmed his decision against John- 
son and in favor of the State Department view. 

In the discussions preceding this decision Secretary Acheson and his 
top advisers had apparently not disputed the contention that there was an 
arguable legal basis for asserting an American interest in Formosa pending 
the formal peace settlement.*t However, when a public declaration of the 
non-intervention policy was issued by President Truman, seemingly in the 
hope of setting the question at rest, it defended that policy with arguments 
based on the prior commitments of the United States. It said (Jan. 
5, 1950) : 


Traditional United States policy toward China, as exemplified in the 
open-door policy, called for international respect for the territorial 
integrity of China. This principle was recently reaffirmed in the 
United Nations General Assembly resolution of December 8, 1949. 


5696 Cong. Rec. 150-151, 154 (1950). Smith had returned from a trip to the Far 
East impressed with MacArthur’s strongly-held view that Formosa was the key to the 
defense of the Pacific. 

57 Hearings, Military Situation in the Far East 902, 1590, 1672, 1681. 

58 Ibid. 1672, 1681; Hanson Baldwin, N. Y. Times, Dee. 18, 1949; James Reston, 
N. Y. Times, Dee. 30, 1949. 

59 Information policy guidance memorandum, Dec. 23, 1949, printed in Hearings, 
Military Situation in the Far East 1667-1668. This memorandum was designed to 
mitigate the adverse psychological consequences of the fall of the island. Senator 
Vandenberg also felt at this time that ‘‘any militaristic action on our part in respect 
to Formosa could seriously jeopardize our successful contacts with India and Indonesia 
and Indo-China.’’ Arthur Vandenberg, Jr., op. cit. above, p. 540. 

60 Hearings, Military Situation in the Far East 2477-2478. 

61 Interview with Philip C. Jessup, Jan. 15, 1960; see also correspondence between 
Senator Smith and Ambassador Jessup, Hearings before a Subcommittee of the Senate 
Committee on Foreign Relations on Nomination of Philip C. Jessup to be U. 8. Repre- 
sentative to the Sixth General Assembly, 82d Cong., 1st Sess., at pp. 885-887 (1951). 
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A specific application of the foregoing principles is seen in the 
present situation with respect to Formosa. In the joint declaration 
at Cairo on December 1, 1943, the President of the United States, the 
British Prime Minister, and the President of China stated that it 
was their purpose that territories Japan had stolen from China, such 
as Formosa, should be restored to the Republic of China. The United 
States was a signatory to the Potsdam declaration of July 26, 1945, 
which declared that the terms of the Cairo declaration should be ear- 
ried out. The provisions of this declaration were accepted by Japan 
at the time of its surrender. In keeping with these declarations, 
Formosa was surrendered to Generalissimo Chiang Kai-shek, and 
for the past 4 years, the United States and the other Allied Powers 
have accepted the exercise of Chinese authority over the Island. 


The United States has no predatory designs on Formosa or on any 
other Chinese territory. The United States has no desire to obtain 
special rights or privileges or to establish military bases on Formosa 
at this time.*? Nor does it have any intention of utilizing its armed 
forces to interfere in the present situation. The United States Gov- 
ernment will not pursue a course which will lead to involvement in 
the civil conflict in China. - 


At his press conference on the same day Acheson specifically rejected argu- 
ments based on technical flaws in the Chinese title to Formosa: 


When Formosa was made a province of China nobody raised any 
lawyers’ doubts about that. That was regarded as in accordance with 
the commitments. . . . We did not wait for a treaty on Korea. We 
did not wait for a treaty on the Kuriles. We did not wait for a treaty 
on the islands over which we have trusteeship. 

Whatever may be the legal situation, the United States of America, 
Mr. Truman said this morning, is not going to quibble on any lawyers’ 
words about the integrity of its position. = 


The President’s announcement provoked a vigorous Congressional de- 
bate. Senator Knowland accused the Administration of defeatism and 
inconsistency. It had stood up to Communism in Europe, taking risks of 
war in Greece, Turkey and Berlin. In the Far East, however, it was 
abandoning the defense of freedom. While he presented a letter from 
former President Hoover calling for American naval protection of For- 
mosa, Knowland stated that he did not believe it was necessary to go 
this far. In his opinion, military supplies and a military mission similar 
to those which had been sent to Greece would be enough to secure Formosa’s 
safety.’ Senator Taft endorsed the idea of using the Navy. If the 


62 Secretary Acheson explained the meaning of the phrase ‘‘at this time’’ by saying 
it was ‘‘a recognition of the fact that, in the unlikely and unhappy event that our 
forces might be attacked in the Far East, the United States must be completely free 
to take whatever action in whatever area is necessary for its own security.’’ 22 Dept. 
of State Bulletin 81 (1950). 

63 22 Dept. of State Bulletin 79 (1950). This statement was timed to coincide with 
British recognition of the Peiping regime. 

6422 Dept. of State Bulletin 80 (1950). 

65 96 Cong. Rec. 79-83, 170 (1950). Knowland, it is interesting to note, rejected the 
theory that Formosa could still be considered a part of Japan. Ibid. 1557. 
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United States had any consistent foreign policy, he said, its basis was 
‘‘to contain communism where it is and prevent any single step of ad- 
vanee.’’ He said that he could not see why the United States should be 
less firm respecting Formosa than it had been with respect to Berlin, es- 
pecially in view of the fact that to prevent the Communists from taking 
Formosa would be comparatively easy. Taft disposed of the Cairo and 
Potsdam agreements by saying that the President lacked power to change 
the international legal status of Formosa by executive agreements made 
without the Senate’s consent.*® A similar argument was made by Senator 
Ferguson (R., Mich.), who contended that Chiang was no more than Mac- 
Arthur’s agent on Formosa and that the United States was in the position 
of a trustee, having a positive legal obligation to preserve the status quo 
until a peace settlement. ‘‘All the other countries of the world,’’ he 
said, ‘‘have a right to expect that we will not conduct ourselves in a way 
to wreck the principles of international law.’’ * 

Although the Democrats in the Senate were practically unanimous in 
their support of the non-intervention policy, their speeches stressed the 
practical dangers of military involvement. Except for Senator Lehman, 
who argued that the United States was bound by past commitments and 
had no right to send the Navy to separate Formosa from China,®* they 
did not take up the legal debate. The Administration’s intervention in the 
Greek civil war (where American officers prepared operations plans and 
were assigned down to the battalion level) effectively stopped them from 
arguing that action of that kind would be objectionable on Charter grounds. 
However, they did not even answer with legal objections the proposals for 
more direct military interference. Nor was any effective answer made 
to Knowland’s statement that, if the United States would not help Formosa 
to resist a Communist attack, no one could tell whether it would help South 
Korea, Burma, or Thailand, in the event they were attacked.*® No one 
pointed out that an attack on one of those countries, in contrast to an at- 
tack on Formosa, would be clearly international in character and would 
therefore violate the Charter. 


2. The Decision of June 27, 1950 


This policy on Formosa was completely reversed on June 27, 1950. The 
President’s announcement of that date said: 


The attack upon Korea makes it plain beyond all doubt that com- 
munism has passed beyond the use of subversion to conquer independ- 
ent nations and will now use armed invasion dnd war. It has defied 
the orders of the Security Council of the United Nations issued to 
preserve international peace and security. In these circumstances 
the occupation of Formosa by Communist forces would be a direct 
threat to the security of the Pacific area and to United States forces 
performing their lawful and necessary functions in that area. 


66 Ibid. 298-301. 67 Ibid. 472. 
68 Ibid. 1554-1558. 69 Ibid. 1558. 
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Accordingly, I have ordered the Seventh Fleet to prevent any at- 
tack on Formosa. As a corollary of this action, I am calling upon 
the Chinese Government on Formosa to cease all air and sea operations 
against the mainland. The Seventh Fleet will see that this is done. 
The determination of the future status of Formosa must await the 
restoration of security in the Pacific, a peace settlement with Japan 
or consideration by the United Nations. 


I have instructed Ambassador Austin, as the representative of the 
United States to the Security Council, to report these steps to the 
Council. 


When it became necessary to defend this action against the Peiping gov- 
ernment’s complaint that it constituted aggression against China, Ernest 
Gross argued in the Security Council: 

The actual status of the island is that it is territory taken from 
Japan by the victory of the Allied forces in the Pacific. Like other 
such territories, its legal status cannot be fixed until there is interna- 
tional action to determine its future. The Chinese Government was 


asked by the Allies to take the surrender of the Japanese forces on that 
island. That is the reason the Chinese are there now. 


Gross also argued that Communist occupation of Formosa would threaten 
the security of the United Nations forces operating in Korea, and des- 
eribed the move as ‘‘an impartial neutralizing action . . . designed to 
keep the peace.’’ He said that the United States did not want Formosa 
for itself and would welcome United Nations consideration of the problem 
of its disposition.*° Gross did not argue that the United States had 
the right to intervene in the Chinese civil war on the side of the Nationalist 
Government. Such an argument would have been inconsistent with the 
theory that the mission of the Seventh Fleet was an impartial neutraliz- 
ing action. 

This legal defense is not satisfying. The argument concerning the legal 
status of Formosa was weakened by the statements that the President and 
the Secretary of State had made the previous January. It was rejected 
by the Nationalists as well as the Communist Chinese. The Nationalists’ 


representative in the Security Council declared on June 27: 


I should like to say, for the information of this Council that before 
1895 Formosa was one of the provinces of China and was again made 
one of our provinces after the surrender of Japan. The Chinese 
people expect their Government to utilize the human:and material 
resources of Formosa to recover the territorial integrity and the polit- 
ical independence and freedom of China." 


As long as Chiang held Formosa and took this position, the Communist 
victory in China would remain incomplete. In fact, the mission of the 
Seventh Fleet was intervention in the Chinese civil war—the imposition of 


70 Security Council, Official Records, 490th Meeting, Aug. 25, 1950, pp. 6-9. 
71 Ibid., 474th Meeting, June 27, 1950, p. 11. 
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a truce on the United States’ terms.’* While the Security Council (or 
possibly the General Assembly) might have intervened to end fighting 
in the Formosa Strait if it determined that the situation there constituted 
a threat to international peace, there was no authorization in the Charter 
which would justify the United States in taking the law into its own hands 
or remove action by the United States from the category of a prohibited 
threat or use of force. 

The argument that friendly states were entitled to assist a recognized 
government in the case of internal rebellion, had the United States chosen 
to make it, would have been of very dubious validity.** Nor could inter- 
vention on the side of the Nationalist Government have been justified under 
the exception of collective self-defense (Article 51), since that exception 
had reference only to an international attack.™* 

While the decision to protect Formosa was defended after the event in 
terms of law, in the deliberations preceding its adoption there was, so 
far as the participants recall, no discussion of the question of its consist- 
ency with the Charter principles. The recommendation for this action 
was presented to the President by Secretary of State Acheson on Sunday 
evening, June 25, at the first meeting at Blair House. It had apparently 
emerged in the course of a discussion of possible courses of military action 
which was held at the State Department that afternoon. The Army was 
represented at this conference by Secretary Pace, Assistant Secretary 
Bendetson, General Collins (the Army Chief of Staff) and other military 
officers. The State Department participants were Secretary Acheson, 
Under Secretaries Webb and Matthews, Rusk and Merchant from the 
Bureau of Far Eastern Affairs, Hickerson (United Nations Affairs), Perk- 
ins and Achilles from the Bureau of European Affairs, Ambassador-at- 
Large Jessup and his Special Assistant, Charles Yost, Barnes (Policy Re- 


72 It seems fruitless to argue whether it was a use of force or only a threat of force. 
The framers of the Charter had not defined the terms. See above, pp. 46-47. That there 
may be an illegal use of force, though no weapon is fired, was indicated by the Inter- 
national Court of Justice in the Corfu Channel Case, [1949] I.C.J. Rep. 4, 33-35. 

78 This has already been indicated at pp. 46-47 above. The United States had claimed 
a right to aid the established government in the Greek civil war. Efforts to harmonize 
that U. S. action with the Charter, by giving the Security Council or the General As- 
sembly the power to terminate the American assistance program at any time, were made 
by Senator Vandenberg. Arthur Vandenberg, Jr., op. cit. above, pp. 344-352. Philip 
Jessup (one of the decision-making group in 1950) had been critical of the decision to 
aid Greece directly rather than through the U.N. ‘‘A foreign policy based on the 
United Nations,’’ he wrote in 1947, ‘‘is a policy of multilateral decision and action, not 
a policy of unilateral decision and action.’’ Jessup, The International Problem of 
Governing Mankind 56. 

[It should be noted that the considerations applying in 1950 are not necessarily de- 
terminative of the present legal situation with respect to Formosa. A persuasive argu- 
ment can be made that by their attack on the United Nations forces in Korea the 
Chinese Communists forfeited their legal right to object to the American protection of 
the island. ] 

74 Subsequently the United States did refer the disputed question of Formosa to the 
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ports Staff), and Davies and Miss Fosdick from the Policy Planning Staff." 
While the legal profession was represented by Acheson and Jessup, there 
was no discussion of legal justification. The Legal Adviser’s Office was 
not consulted, although it had been drawn into the previous Formosa dis- 
eussions of December, 1949-January, 1950. At the conference at Blair 
House on the evening of June 25, at which Acheson presented the Formosa 
recommendation to the President, Webb, Jessup, Rusk and Hickerson were 
again present, as well as the top civilian and military officials of the Penta- 
gon. There was apparently no specific discussion of legal justification 
for the protection of Formosa and the President was not briefed on the 
legal issues. While all of the President’s advisers agreed with Acheson’s 
recommendation, Truman decided to postpone decision, saying that he 
wanted to ‘‘sleep on it.’’ In the meantime, the President authorized the 
issuance of orders to start the fleet on its way north from the Philippines, 
towards both the Formosa Strait and Korea. At the second Blair House 
conference the following night, Acheson’s Formosa recommendation was 
approved. 

While legal considerations were not brought into the discussion, several 
of the participants must have recalled the arguments made by Dulles and 
others that Formosa still had the status of oceupied enemy territory. 
Jessup, for one, assumed that this would be the basis of the United States’ 
legal case.*° It was recognized that United Nations endorsement of any 
action in the Formosa Strait could not be expected and that the United 
States would there be acting entirely on its own. 

The President and his advisers had not abandoned their intention to 
avoid involvement in the Chinese civil war. They hoped to accomplish 
this by imposing a cease-fire on the Nationalists as well as the Communists. 
In fact, however, such involvement was an inevitable consequence of the 
decision. Both Chinese governments recognized this. If the legal aspects 
of the decision had been discussed by the policy-makers, the inconsistency 
of their position in this respect must have become apparent.” 

Acheson later explained the Formosa decision as ‘‘flank protection’’ 
for the troops in Korea. President Truman ealled it ‘‘a matter of ele- 
mentary security,’’ to keep the area of the Far East free of disturbances and 
distractions during the Korean ecrisis.** These explanations, however, were 

75 Unpublished chronology of events in the first week of the Korean conflict, fur- 
nished by the Department of State. 

76 Interview with Philip Jessup, Jan. 15, 1960. 

77 The President’s advisers did not take seriously the risk that the Chinese Communists 
might decide to retaliate against this intervention by joining the war in Korea. As it 
turned out, the troops that had been concentrating for an assault on Formosa formed 
the core of the Chinese Communist armies which entered North Korea in October, 1950. 
Hearings, Military Situation in the Far East 22, 758. The Assistant Secretary of 
State for Far Eastern Affairs testified in May, 1951, that ‘‘the oldest person on duty in 
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ings, Dept. of State Appropriations for 1952, p. 930. 
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far too simplified to be accurate. A number of strategic and political 
considerations were involved. General MacArthur had long been urging 
that Formosa was the key to the whole strategic position in the Far East. 
In the event of general war resulting from the Korean fighting, a distinct 
possibility at the time of the Formosa decision, possession of the island 
would be an important asset. Acheson later said that one of his purposes 
was to avoid the loss of both Korea and Formosa.** In point of time, his 
recommendation that Formosa be sealed off from Communist attack was 
made 24 hours before the recommendation that the United States intervene 
with force in Korea.*® The Russians, it was thought, had assumed the 
offensive in an area difficult for the free world to defend, with the purpose 
of altering the status quo to their advantage. A counter-move in the For- 
mosa Strait would be relatively easy, and it might restore a measure of 
American prestige, regardless of how the action went in Korea. By secur- 
ing Formosa, the United States also gained a bargaining asset. Had 
domestic politics not intervened, it might perhaps have been possible to 
secure a satisfactory settlement in Korea in return for the withdrawal 
of the fleet.* Perhaps most important of all was the fact that the prospect 
of at least partial mobilization, brought on by the Korean crisis, removed 
the reason which had originally led the Joint Chiefs of Staff to oppose 
the use of any of the United States’ limited forces for this purpose. Fi- 
nally, the desirability of unity in the crisis must have been in the minds 
of all. At his news conference on June 28, Secretary Acheson stressed 
the achievement of unity—among the President’s civil and military ad- 
visers, between the Administration and Congress, and in the country gen- 
erally as evidenced by the press and radio reaction. The reaction might 
have been less unanimous if the defense of Formosa had not been coupled 
with the action taken in Korea.*? 

In summary, law was not a factor in the Formosa decision. It was used 
in this instance only as a mine of arguments to be applied as justification 
after the event. The incident casts serious doubt on the depth of the 
policy-makers’ asserted feeling of legal obligation to consult the United 
Nations in advance of taking military action.** They were evidently un- 
willing to follow these convictions, at least where Communism was con- 
cerned, to the point of accepting serious limits on their freedom of action. 
The reversal of the Administration’s previously announced Formosa policy, 
after so short an interval, also seemed to indicate that the legal principles 
and treaty commitments referred to in the statement of January 5 were 
window-dressing rather than real reasons for the policy adopted at that 


time. 
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The fact that objections to the Formosa order on grounds of incon- 
sistency with the United Nations Charter were not given any serious con- 
sideration reflects the impact of the ‘‘cold war.’’ Relations between the 
United States and the Communist bloe had in fact taken on many of the 
characteristics of wartime. In war legal considerations receive low priority. 
Beginning with the formulation of the Truman Doctrine under Acheson’s 
leadership in 1947, the doctrine of containment of Communism had dis- 
placed the Charter principles from the central position in policy planning. 
George Kennan, the originator of the new doctrine, believed that the idea 
of U. N. control of aggression was a dangerous delusion, and favored a 
return to the freedom of diplomatic action which preceded the Charter 
agreement renouncing the use of force.** Acheson was willing to accept 
political restraints on America’s freedom of action as the price of main- 
taining a coalition, but he was unwilling to accept legal restraints to which 
he was convinced the Soviets would pay no attention. He stated these 
convictions after his return to private life in the following terms: 


. . It would be a great and dangerous mistake to mould political 
or military policy or action out of a fancied necessity of ‘‘reconciling’’ 
it with the United Nations Charter. 


It is true that Article II calls upon all members to settle their dis- 
putes by peaceful means and to refrain from force against the ter- 
ritorial integrity or political independence of any state. Whatever 
these words may mean, we cannot accept from them any limiting obli- 
gation not reciprocally accepted by our opponents. The rules must 
be the same for all. The words in question did not inhibit the part 
played by the Soviet Union in Korea and Hungary. We cannot per- 
mit them to foreclose us from action which we might consider wise 
and requisite in countering the use of force against us ... The 
Charter may be a factor in determining what we think best; but it 
can have no more determinative authority with us than it does with 
others. To regard ourselves as inhibited by its words because we 
argue unsuccessfully that others should be so governed, or in order 
to set an example for those who have not the least intention of follow- 
ing it, seems to me a very bad bargain indeed. 


The United Nations and its Charter are neither an aid nor an 
impediment in determining military policy. A sounder guide lies in 
political and military considerations.*® 


Even Jessup, the participant in the decisions of June, 1950, whom one 
would expect to have been most sensitive to the legal factor, had evidently 
come by 1950 to doubt the value of legal restraints in relations between 
the free world and the Communist Powers.*® 
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The concept of the power struggle between ‘‘Communism’’ and the 
‘free world’’ dominated Acheson's view of world polities. ‘‘Communism”’ 
was seen as a unit, and the independence of states within the Communist 
bloe was viewed as a mere legal fiction. This produced the consequence 
that even so important a Communist government as that of People’s Re- 
public of China was thought of as only a puppet of the Soviet Union. This 
concept was a serious oversimplification which vastly underrated the factor 
of nationalism within the Communist bloe and the insistent demand of 
peoples everywhere for national independence. The writer would argue 
that the Charter’s assumption of the independence of states was more 
realistic. However, the concept of Communism as a unit helps to explain 
the Formosa decision. In President Truman’s announcement of June 27, 
as well as in many later official statements, the aggressor was identified 
as ‘‘Communism,”’ rater than any particular government. If this was 
true, it seemed to provide justification for reacting to aggression from one 
Communist state with counterforce against a neighboring Communist 
state, if military considerations made that desirable. Such a course was 
irreconcilable, however, with the concept of the independent responsibility 
of states, which was the basis of the United Nations.** It was evident 
that the majority of the United Nations remained committed to that con- 
cept. 


3. The Reaction of Domestic and International Opinion 


When President Truman met with Congressional leaders to inform them 
of his decisions, several of them asked for assurance that the action being 
taken was within the framework of the United Nations and in accord 
with U. N. resolutions. The President answered that this was true as far 
as Korea was concerned, but that in respect to Formosa ‘‘we were acting 
on our own.’’** In public statements other Administration spokesmen 
emphasized that the actions taken by the United States to stop the attack 
in Korea were ‘‘under the aegis of the United Nations,’’ without calling at- 


to such relations. Jessup, ‘‘Intermediacy,’’ 23 Nordisk Tidsskrift for International 
Ret 16, 26 (1953); also id., The Use of International Law 26-29, 129 (1959); ‘‘Inter- 
national Law in 1953 A.D.,’’ 1953 A.S.I.L. Proceedings 8, 14-15. 

87 There was no direct evidence at this time of Chinese complicity in the attack in 
Korea. In his talks with General MacArthur on Aug. 6-8, 1950, Ambassador Harriman 
stressed the importance to the United States’ case of any indications of Chinese par- 
ticipation. 2 Truman, Memoirs 352 (1956). In his fourth report as U.N. Com- 
mander, dated Sept. 18, MacArthur reviewed evidence obtained in prisoner-of-war 
interrogations, on the basis of which he concluded: ‘‘To date, there has been no con- 
firmation of direct or overt Chinese Communist participation in the Korean conflict; 
however, they have furnished substantial if not decisive military assistance to North 
Korea by releasing a vast pool of combat-seasoned troops of Korean ethnic origin, 
which provided the means of expansion of the North Korean army.’’ U.N. Doc. 8/1796. 
On Sept. 23 the Peiping government admitted that Koreans who had fought for the 
Communists in China had returned to Korea to fight, ‘‘as it was the duty of Koreans 
in China to do.’’ 1949-50 Survey of International Affairs 351. 


88 Smith, loc. cit. above; 2 Truman, Memoirs 338 (1956). 


1961} UNITED STATES REACTION TO KOREAN ATTACK 69 


tention to the fact that the Formosa action was not U. N.-approved.*® In 
Congress the Formosa decision was accepted with apparent general ap- 
proval, although both there and in the press it was overshadowed by the 
happenings in Korea. 

This was also the case in the United Nations Security Council. Aside 
from expressions of approval of the United States action from the French 
and (Nationalist) Chinese representatives, there was no discussion of the 
Formosa issue until the receipt of the Chinese Communist complaint of 
U. S. aggression in August.*° In statements made outside the United 
Nations the British Labor Government took care to disassociate itself from 
this element in United States policy, and it exercised its influence behind 
the scenes to secure assurances for the Chinese Communists that the fleet 
would be removed once the Korean issue was settled.” 

In India the United States decision on Formosa produced an adverse 
reaction. Nehru declared: ‘‘The fact of this enlargement seemed to us 
to be not only not right, but to have dangerous consequences from the 
point of view of world peace.’’ He was determined to keep India clear 
of involvement in war with Communist China. This was the cause of 
the two days’ debate before India’s acceptance of the second Security 
Council Resolution and for the decision not to send any combat soldiers 
to participate in the U. N. campaign.®** In July Nehru urged the United 
States to allow the Chinese Communists to take China’s seat in the Security 
Council as a means of settling the Korean conflict. He wrote: ‘‘I do not 
think that the admission of China now would be an encouragement of 
aggression.’” The United States, still holding all the Communist govern- 
ments responsible for the Korean aggression, refused to bargain.** 

From the Chinese Communist government the response to the President’s 
announcement was immediate and violent. Chou En-lai, Minister for 
Foreign Affairs, declared on June 28: 


Truman’s statement of June 27, and the actions of the American 
Navy, constitute aggression against the territory of China, and a total 
violation of the United Nations Charter . . . The fact that Taiwan is 
part of China will remain unchanged forever . . . All the people of 
our country will certainly fight to the end single-mindedly to liberate 
Taiwan from the grasp of the American aggressors.** 


89 Statements by Secretary Acheson, 23 Dept. of State Bulletin 6, 43 (1950); state- 
ment by Ambassador Jessup, ibid. 85. 

90 French approval was explained by Chinese Communist support of the rebellion in 
Indo-China. 

91 1949-50 Survey of International Affairs 38 n.; Goodwin, Great Britain and the 
United Nations 132, 135 (1957); Pannikar, In Two Chinas 106 (1955). Cf. 2 Truman, 
Memoirs 398-409. 

92 Dayal, India’s Role in the Korean Question 75-81, 86-87 (1959). 

9323 Dept. of State Bulletin 170-171 (1950). Stalin had weleomed the initiative. 
1949-50 Documents on International Affairs 707. 

%4 Ibid. 633-634. It was not until Aug. 24, however, that he addressed a formal 
complaint to the Security Council, together with a request for action to secure with- 
drawal of the American fleet. Security Council, Official Records, 490th Meeting, Aug. 
25, 1950, p. 9. 
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The fears expressed by other governments concerning the United States 
Formosa policy had some effect in Washington. Early in August, Averell 
Harriman was sent to confer with MacArthur. He later reported that 
he had 


explained in great detail why Chiang was a liability, and the great 
danger of a split in the unity of the United Nations on the Chinese- 
Communist-Formosa policies; the attitude of the British, Nehru and 
such countries as Norway, who, although stalwart in their determina- 
tion to resist Russian aggression, did not want to stir up trouble 
elsewhere. I pointed out the great importance of maintaining U. N. 
unity among the friendly countries, and the complications that might 
result from any mis-steps in dealing with China and Formosa.* 


On August 29, MacArthur’s message to the Veterans of Foreign Wars was 
published. Stating that the ‘‘Oriental mentality’’ respected only aggres- 
sive leadership, he stressed the strategic value of Formosa to the United 
States and argued that the United States must keep it permanently out 
of Communist hands.*® This was so completely at odds with the announced 
policy of the Administration that it was felt necessary to go beyond re- 
pudiating the statement and to give reassurances to the British and the 
Indians. Ata press conference on August 30, Acheson said that the United 
States was trying to discourage the Chinese Communists from entering 
the Korean war by making it plain in every way that the United States 
had no aggressive intentions towards them. The next day the President 
told his news conference that it would not be necessary to keep the Seventh 
Fleet in the Formosa Straits after the Korean conflict was over.*’ On 
September 10, however, Acheson qualified the President’s remark by sug- 
gesting that the Communists (again linking the Russians and the Chinese 
as one entity) would be required to agree to the creation of a united inde- 
pendent Korea in return for the removal of the fleet. He recalled that 
the Cairo Declaration provided for this as well as for the return of For- 
mosa to China.** Communist China’s hope to recover Formosa became 
one of the factors counted upon to keep her from intervening to prevent 
the occupation of North Korea.*® 

The Security Council decided at the end of September to invite Com- 


munist China to send a representative to participate in the discussion of 


952 Truman, Memoirs 352 (1956). 

96 New York Times, Aug. 29, 1950. 

97 N. Y. Times, Aug. 31, 1950; ibid., Sept. 1, 1950. The President’s statement was 
welcomed by the Indian Ambassador to China and by Foreign Minister Pearson of 
Canada. Panikkar, In Two Chinas 106 (1955); Canada, Department of External Af- 
fairs, Documents on the Korean Crisis 13 (1951). 

98 23 Dept. of State Bulletin 463 (1950). 

99 After the Chinese had intervened in Korea, the Administration’s attitude hardened, 
until finally, at the Senate Hearings of May-June, 1951, Acheson was forced to declare 
flatly that the United States would not consider surrender of Formosa to Communist 
China under any circumstances. Hearings, Military Situation in the Far East 1729, 
1755, 1759, 2003, 2026-2028, 2101. 
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its complaint against the United States.?° On September 21, the United 
States referred ‘‘the question of Formosa’’ to the General Assembly, but 
it was in no hurry to have the issue discussed. Rather surprisingly the 
Indian representative, Sir Benegal Rau, now supported the American 
position on the legal title to Formosa. Korea and Formosa, he said, were 
both ‘‘former Japanese territories regarding whose disposal there have 
been certain declarations in the past, but whose actual disposal remains 
to be made.’’ His object, however, was compromise. He suggested that, 
as had been done with the former Italian colonies when the big four 
were unable to agree on their future, the disposal of these territories might 
be left to the General Assembly for decision.” 

It was not until the end of November that the Formosan question came 
up for full-dress debate. Vyshinsky charged that the United States had 
violated ‘‘the Cairo and Potsdam agreements, the integrity of China, the 
principles of international law and the United Nations Charter, in par- 
ticular Article 2 (4).’’?*? An international court might perhaps have 
agreed with him, but by this time the Chinese Communists had launched 
their attack against the United Nations forces in Korea. In these ecir- 
cumstances the General Assembly cut off debate on the Chinese complaint 
and turned to consideration of another agenda item entitled ‘‘Interven- 
tion of the Central People’s Government of the People’s Republic of China 
in Korea.’’ In the Security Council the only vote in favor of the resolu- 
tion condemning the United States was that of the U.S.S.R.2° 


A CriticaL COMMENT 


The American decision to react to the attack with military foree chan- 
neled through the United Nations gave evidence of a determination to 
make the organization effective and set a precedent which bolstered the 
Charter rule against aggression. It brought a worldwide reaction of re- 
lief and approval and it clearly strengthened the smaller Powers’ con- 
viction of their own vital interest in the organization. 

Beyond its importance in strengthening the confidence of the United 
States’ allies, however, a principal value of the Korean precedent de- 
pended on the extent to which it conveyed to the Russians and the Chinese 
the conviction that the United States would fight if necessary in support 
of the Charter principles. But on this point the action taken with regard 


100 This produced an attempt by the Nationalist Chinese delegate in the Security 
Council, who insisted that a matter of substance was involved, to exercise a double veto. 
The United States and the Soviet Union both supported the ruling of the President of 
the Council that the question ‘‘ whether [the Security Council] regards the vote taken 
this morning as procedural’’ was not vetoable. Security Council, Official Records, 507th 
Meeting, Sept. 29, 1950. 

101 General Assembly, 5th Sess., Official Records, Plenary Meetings, p. 133 (Sept. 27, 
1950). 

102 Tbid., 1st Committee, p. 389 (Nov. 27, 1950). He cited statements by General 
MacArthur and U. S. Senators as evidence that the American purpose was to keep 
Formosa as a U. S. base. 

103 530th Meeting, Nov. 30, 1950 (India did not participate in the voting). 
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to Formosa introduced confusion. Rather than providing evidence of 
American insistence upon the Charter principles, it seemed to indicate 
that the United States was unpredictable in its actions and would depart 
from the rules when it chose. The precedent which it established of uni- 
lateral military action was one which others could point to in the future to 
justify taking the law into their own hands. Among the non-Communist 
Members of the United Nations there was very little support for this 
aspect of American policy. The majority considered Formosa an internal 
Chinese matter and feared that the American intervention might draw 
China into the Korean war. This American action prevented India, the 
most important of the free Asian nations, from giving wholehearted sup- 
port to the United Nations effort in Korea. 

The American decision-makers were convinced that in the normal course 
Formosa would fall to Chinese Communist attack sometime in 1950, and 
it must be assumed that this would have occurred if action to prevent it 
had not been taken by the United States. Whether the attempt to main- 
tain Chiang Kai-shek’s government on Formosa was in the long run an 
advantage or a liability for the United States is a highly debatable point. 
Nevertheless, it must be conceded that if the military containment of the 
Communist Powers is limited to action consistent with the principles of 
the Charter, Communist victories are likely to occur in some places, par- 
ticularly in backward areas, as a result of domestic upheavals or par- 
liamentary overturns. The United States here faces a fundamental choice 
of means. In support of the argument that the United Nations principles 
are of sufficient value to justify this sacrifice, the following considerations 
may be presented. 

The great value of the United Nations’ rules concerning the use of 
force is that they provide standards of international conduct which, 
despite occasional lapses, remain acceptable to all nations, Communist and 
non-Communist alike. They are based on the principle of national inde- 
pendence, which is the only principle capable of commanding universal 
support. Not long ago Secretary of State Herter called for agreement 
on ‘‘ground rules’’ for the competition between the rival social and polit- 
ical systems.’°* Such ground rules are already in the United Nations 
Charter. The question is whether they are to be lived up to. Attention 
in this country has been focused on shortcomings in Communist perform- 
ance. But the most we cin do towards assuring Communist observance 
of the Charter is to give evidence that we are prepared to offer firm re- 


104New York Times, Nov. 17, 1959. Herter’s phrase suggests a possibly useful 
analogy. International law is comparable, not so much to national legal systems as to 
a set of customary ground rules and private agreements affecting relationships between 
a group of families living outside of organized government on some wild frontier. The 
wise head of a family, wanting to live in peace under such conditions, pays serious at- 
tention to the ground rules and to the fulfillment of his agreements with his neighbors. 
This is not to say that he might not encounter individuals intent on overstepping the 
rules who would have to be met with force. Preservation of the rules and of faith 
in agreements would nevertheless be an important factor in determining his actions. 
Why should not the statesman have in mind similar principles of national interest? 
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sistance to any international aggression. American adherence to the inter- 
national standard is equally important to world peace and more within 
our power to control. This is our first responsibility. 

Aside from the question of what course is most likely to secure the 
respect and support of other nations, a highly practical reason for close 
adherence to the Charter’s limits is the need to avoid getting into a major 
war as the result of miscalculation. Most of the discussion of the ways to 
keep wars limited has focused on strategic doctrine. Legal limits deserve 
serious attention also. If we convince the Russians by our actions that 
we will not use force outside of the United Nations except in defense against 
an international armed attack, but that we are determined to resist inter- 
national aggression, Russian missteps such as occurred in Korea may be 
deterred. On our part also, restraint in initiating military action will re- 
duce oceasions for fighting. If we undertake military action outside the 
bounds set by the Charter our opponents are likely to feel justified or 
impelled to interfere on the other side. 

Closer adherence to legal limits on the use of force would not eliminate 
all danger of miscalculation. It has already been noted that the agreed 
rules include no precise definition of what actions constitute aggressive in- 
tervention in civil conflict or what measures of counter-intervention might 
be justifiable in terms of self-defense. In such situations the rights and 
wrongs of national action are subject to later appraisal by U. N. organs. 
A policy of respect for legal limits would, however, produce a relative 
lowering of the danger. ‘‘Firmness’’ alone, if it is not tied to legal prin- 
ciples, can lead only to a repetition of the disastrous crisis diplomacy of 
the European Powers from 1905 to 1914. 

The danger of miscalculation if the legal limits are not strictly adhered 
to is illustrated by the Korean war. Though often cited as the classic 
example of a war that was kept limited, in the legal sense American policy- 
makers did not keep it limited enough. Probable miscalculation by the 
Russians in starting the war has already been noted. On the American 
side it was expected that the ‘‘neutralization’’ of Formosa would keep 
the Communist Chinese quiet while the Korean matter was being dealt 
with. It clearly had the opposite result. Frustration at being thwarted 
in their plans to complete their victory over the Nationalists was one of 
the causes of China’s intervention in Korea. It is worthy of note that 
the troops that had been concentrated opposite Formosa in June were 
those which attacked the U. N. forees in Korea in November. A second 
cause of China’s intervention was the attempted military occupation of 
North Korea by MacArthur’s forces. Here also a greater concern to keep 
the military action within the rules of the Charter might have dictated 
greater caution.’ The risks of widening the war would thus have been 
notably diminished. 


105 Space is insufficient to permit adequate discussion of the degree of attention given 
to the Charter requirements in making this decision. It may be noted, however, that the 
decision to continue the advance was made in Washington rather than at the U.N., and 
this before the adoption of the General Assembly’s resolution of Oct. 7, 1950, which 
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In some later instanees (under the succeeding Administration) keeping 
the Communists guessing about American intentions came to acquire the 
status of deliberate policy. There was some indication, particularly at 
Suez in 1956, that our policies concerning the permissible uses of force 


kept our allies guessing as well.'°° 


laid plans for holding elections under U.N. auspices in all Korea. Warnings from the 
Chinese Communists that they would intervene if U.N. forces crossed the 38th parallel 
were dismissed as a bluff. The military occupation of North Korea was assumed rather 
than decided in the resolution of October 7. In formulating the resolution the General 
Assembly had before it only the question of adopting a new political program for 
Korea. Neither the General Asembly nor the Security Council was ever asked to 
authorize the military occupation of North Korea. The most that can be said is that 
the vote on Oct. 7 indicated that the majority of the Members did not disapprove of the 
United States’ intention to carry the campaign to the North. See Goodrich, Korea: A 
Study of U. S. Policy in the United Nations, Ch. VI and Appendix, pp. 223-226 (1956) ; 
cf. book review by Leo Gross, 52 A.J.1.L. 163-166 (1958). 

106 Each of the following instances deserves serious study with respect to the con- 
sideration given to the legal factor: 

A. The question of intervention in Indochina. In April, 1954, when the French in 
Indochina were being hard pressed by the Communist-led Viet Minh forces, Secretary of 
State Dulles sought unsuccessfully to secure British agreement to an American-British 
military intervention to aid the French. It was apparently planned to bring the situa- 
tion to the U.N. only after the war had been thus ‘‘internationalized.’’ 1954 United 
States in World Affairs 220-225; 2 Eden, Memoirs 106-119 (1960). 

B. The Guatemalan case. Two months after the Indochina crisis, Washington ap- 
parently contributed arms and encouragement to the Castillo-Armas foree which in- 
vaded Guatemala from Honduras. It successfully prevented a hearing for Guatemala in 
the Security Council. 1954 United States in World Affairs 380-387; American As- 
sembly, The United States and Latin America 161-167 (1959). 

C. Treaty with Chiang Kai-shek. On Dee. 2, 1954, the United States entered into a 
Mutual Defense Treaty with the Republic of China which, while referring to Formosa 
as territory of the latter, bound the United States to come to the aid of the Na- 
tionalists if they should be attacked in that territory by the Communist Chinese. While 
this raised serious questions of compatibility with the Charter’s Art. 2, par. 4, the 
treaty went on to protest the signatories’ ‘‘faith in the purposes and principles of the 
Charter of the United Nations,’’ declared that it was not to be interpreted as affecting 
their rights and obligations under the Charter, and reaffirmed their undertaking to 
refrain from the use of force in any manner inconsistent with the purposes of the 
United Nations. 31 Dept. of State Bulletin 899 (1954). Chiang was ‘‘re-leashed’’ at 
this time. 

D. Incidents concerning the Chinese ‘‘offshore islands.’’ At the end of 1954, the 
Chinese Communists began their assaults on these islands which still remained in posses- 
sion of the Nationalists. As distinguished from Formosa, the offshore islands had 
always been Chinese territory. Nevertheless, in January, 1955, the President obtained 
from Congress authority to use U. 8. forces in defense of these Nationalist possessions 
if he considered such a course necessary to assure the defense of Formosa. 32 Dept. of 
State Bulletin 211-213 (1955). American intentions were kept purposely ambiguous in 
1955, but in 1958 the United States announced that it would defend the offshore islands. 
Secretary Dulles declared that any attempt by the Chinese Communists to seize them 
‘would be a crude violation of the principles upon which world order is based.’’ 
Former Secretary Acheson responded: ‘‘The principles on which world order is based 
(whatever they may be) are not involved at all. Two Chinese forces are contending 
over Chinese coastal islands which quite obviously have much more effect on the 
security of the mainland ... than upon that of Formosa.’’ 38 Foreign Policy Bulletin 
20, 21 (1958). 
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If it had placed greater emphasis on adherence to the Charter principles, 
the Truman Administration would have been in a stronger position with 
respect to its domestic political opponents. Acheson’s Far Eastern policy 
as announced at the beginning of 1950 (that Formosa was an internal 
Chinese matter in which the United States should not involve itself, but 
that the Chinese must realize that the United States would take a serious 
view of any international aggression) was strictly in accordance with the 
Charter. If he had stuck to that position in June, even while recom- 
mending military support for South Korea, his policy could have been 
justified as a consistent defense of the Charter. It would have drawn 
support from the popular respect for legal principle and from the far 
from negligible segment of American opinion which attached value to the 
United Nations.*** By deciding to intervene in Formosa without regard 
to the principles of the Charter, Acheson made it impossible to defend 
his course in these terms and opened himself to the damaging charge that 
his China policy had been characterized by vacillation and appeasement 
of Communism. This may have been his most serious political mistake. 
After seeming to give in to his critics in June, he later found it politically 
impossible to hold to his intention that the future of Formosa should be 
a matter to be decided by the United Nations. 

It is not contended that the Charter principles should always be the 
decisive factor in determining national policy. There may be instances in 
which other overriding considerations of national interest may be decisive, 
although it should be possible to do what ought to be done in a way that 
does not conflict with the Charter principles. If those principles have 
value, however, they merit serious consideration in every instance in which 
they are drawn in question. The most serious conclusion that emerges 
from this study is the fact that the Charter principles were not always 
taken into consideration in the process of policy determination. Symp- 
tomatic of this is the fact that no representative of the Legal Adviser’s 
E. Intervention in Lebanon. In 1958 the United States intervened during revolu 
tionary disturbances in Lebanon, sending troops there at the request of the Lebanese 
Government, but without United Nations authorization, despite the fact that the charge 
of assistance to the rebels by the United Arab Republic had been brought before the 
Security Council and a U.N. Observation Group had been sent to Lebanon to ensure 
against such assistance. 1958 Yearbook of the United Nations 36-51. 

F. The Suez Crisis. Although the United States recoiled from the use of force by its 
Allies in the Suez Crisis of 1956 and in that instance, as in Korea, acted in support of 
the law of the Charter, the other incidents referred to above suggest that a key to the 
American attitude may have been the fact that the conflict involved colonialism rather 
than Communism. It also seems that statements of Secretary Dulles and other Ameri- 
can officials in the months following nationalization of the Suez Canal led the British to 
believe that the United States did not rule out the use of force against Nasser ‘‘as a 
last resort.’’ See 2 Eden, Memoirs 476, 484, 486-488, 497-498, 561; but cf. 517-518 
(1960). 

The crisis in the relations of the United States and Cuba, still developing at the time 
of this writing, evidently raises these issues anew. 

107 The assurances to the public that all actions taken to meet the Korean attack were 
‘funder the aegis of the United Nations,’’ without specifically distinguishing the 
Formosa action, were actually misleading. 
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office participated in the deliberation on the initial reaction to the attack. 

The State Department's Legal Adviser should fill two réles. He ought 
to be a sort of ‘‘ Assistant Secretary of State for International Law,’’ with 
responsibility for calling to the mind of the Secretary the relation of a 
proposed course of action to the United States’ long-range policy of pro- 
moting the development of international law. He is also legal counsel 
for the United States, with the task of suggesting the best use of argu- 
ments and legal procedures in furtherance or in defense of the United 
States’ political interests.'°* The latter réle has been emphasized almost 
to the exclusion of the former. The Legal Adviser can only fulfill the 
former function if he is consulted regularly at the stage of policy formu- 
lation. 

Decisions respecting the use of the armed forces in individual instances 
are made by the President. It is up to him and his Seeretary of State 
to decide whether United States policy gives genuine support or mere 
lip-service to the principles of the Charter. As every lawyer knows, some 
argument in legal terms can be made in support of any desired course 
of action. However, if legal principles are used merely to support the 
interest of the moment, the public will be confused and misled, and the 
usefulness of the principles will be impaired. These officials bear the re- 
sponsibility for educating the public on the implications of United Nations 
membership. 


108 See Gross, ‘‘Operation of the Legal Adviser’s Office,’’ 43 A.J.I.L. 122 (1949). 
This dichotomy corresponds to that in the rdle of the state in international law. The 
state is, in most instances and as far as concerns its own actions, the final judge of 
what the law is. It is also, before the bar of the United Nations and world opinion, an 
advocate for national and group interests. These réles are frequently confused—witness 
the common assumption that actions of the United States are always in accordance 
with international law and that all legal statements by the Secretary of State are 


equally reliable indices of what the law is. 


JURISDICTION OVER FOREIGN MERCHANT SHIPS IN THE 
TERRITORIAL SEA: AN ANALYSIS OF THE GENEVA 
CONVENTION ON THE LAW OF THE SEA * 


By Luke T. LEE 


Harvard Law School 


I. INTRODUCTION 


The conclusion of the United Nations Conference on the Law of the Sea 
in 1958 * has occasioned many commentaries by authorities on international 
law.2. Seant attention, however, has been paid to that part of the Con- 
ference dealing with jurisdiction over foreign merchant ships in the ter- 
ritorial sea. This is surprising in view of the centuries-old controversy af- 
fecting the interests of a vast number of ship-owners and seafarers. In- 
deed, the importance of the width of the territorial sea would not have 
assumed such serious proportions but for the fact that its determination 


would secure for the coastal states jurisdiction over a specific portion of the 
sea.® 

* The substance of this study was undertaken at the Hague Academy of International 
Law by the author in his capacity as a participant of the Center for Studies and Research 
in International Law and International Relations in August-October, 1959. The 
author wishes to express his grateful acknowledgment to the Hague Academy as well 
as the Center’s director, Mr. E. Lauterpacht, for making this study possible. The 
views expressed herein, however, are the personal views of the author. 

186 nations participated in this Conference in Geneva, from Feb. 24 to April 28, 
1958. See Final Act, U.N. Doe. A/Conf. 13/L.58. Four conventions were adopted: 
Convention on the Territorial Sea and the Contiguous Zone (U.N. Doe. A/Conf. 13/ 
L.52); Convention on the High Seas (U.N. Doe. A/Conf. 13/L.53); Convention on 
Fishing and Conservation of the Living Resources of the High Seas (U.N. Doc. A/Conf. 
13/L.54) ; and Convention on the Continental Shelf (U.N. Doe. A/Conf. 13/1L.55) ; 
reprinted in 52 A.J.I.L. 834-861 (1958). 

2 See, for example, Arthur H. Dean, ‘‘The Geneva Conference on the Law of the Sea: 
What Was Accomplished,’’ 52 A.J.I.L. 607-628 (1958); Marjorie M. Whiteman, 
Convention on the Continental Shelf,’’ ibid. 
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**Conference on the Law of the Sea: 
629-659; Max Sorensen, ‘‘Law of the Sea,’’ International Conciliation, No. 
(November, 1958); Philip C. Jessup, ‘‘The United Nations Conference on the Law 
of the Sea,’’ 59 Columbia Law Rev. 234-268 (1959); Sir Gerald Fitzmaurice, ‘‘Some 
Results of the Geneva Conference of the Law of the Sea,’’ 8 Int. and Comp. Law Q. 
73-121 (1959); D. H. N. Johnson, ‘‘The Preparation of the 1958 Geneva Conference 
on the Law of the Sea,’’ ibid. 122-145; ‘‘The Geneva Conference on the Law of the 
Sea,’’ 13 Year Book of World Affairs 68-94 (1959); Grigory I. Tunkin, ‘‘ The Geneva 
Conference on the Law of the Sea,’’ International Affairs (Moscow, July, 1958), pp. 
47-52; Loftus Becker, ‘‘The Breadth of the Territorial Sea and Fisheries Jurisdiction,’’ 
40 Dept. of State Bulletin 369-374 (1959). 

3 The second United Nations Conference on the Law of the Sea, in which 87 nations 
were represented, met in Geneva from March 16 to April 27, 1960. This conference, 
like the 1958 Conference, failed to delimit the breadth of the territorial sea. A joint 
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This paper is concerned with an analysis of Articles 19 and 20 of the 
Geneva Convention on the Territorial Sea and Contiguous Zone (hereafter 
referred to as the Geneva Convention), which deal, respectively, with 
eriminal and civil jurisdiction.* They read as follows: 


ARTICLE 19 


1. The criminal jurisdiction of the coastal State should not be 
exercised on board a foreign ship passing through the territorial sea 
to arrest any person or to conduct any investigation in connection 
with any crime committed on board the ship during its passage, save 
only in the following cases: 

(a) If the consequences of the crime extend to the coastal State; or 

(b) If the crime is of a kind to disturb the peace of the country or 

the good order of the territorial sea; or 

(ec) If the assistance of the local authorities has been requested by 

the captain of the ship or by the consul of the country whose 
flag the ship flies; or 

(d) If it is necessary for the suppression of illicit traffic in narcotic 

drugs. 

2. The above provisions do not affect the right of the coastal State 
to take any steps authorised by its laws for the purpose of an arrest 
or investigation on board a foreign ship passing through the territorial 
sea after leaving internal waters. 

3. In the cases provided for in paragraphs 1 and 2 of this article, 
the coastal State shall, if the captain so requests, advise the consular 
authority of the flag State before taking any steps, and shall facilitate 
contact between such authority and the ship’s crew. In eases of 
emergency this notification may be communicated while the measures 
are being taken. 

4. In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 

5. The coastal State may not take any steps on board a foreign ship 
passing through the territorial sea to arrest any person or to conduct 
any investigation in connection with any crime committed before the 
ship entered the territorial sea, if the ship, proceeding from a foreign 


Canadian-United States proposal for a six-mile territorial sea coupled with an ad- 
ditional six-mile fishing zone was narrowly defeated by a vote of 54 in favor, 28 against, 
and 5 abstentions, which lacked the necessary two-thirds’ majority. For concise and 
lucid articles on the development and significance of the conference, see Arthur H. 
Dean, ‘‘The Second Geneva Conference on the Law of the Sea,’’ 54 A.J.I.L. 751 
(1960); J. P. A. Francois, ‘‘Second International Conference on the Law of the Sea,’’ 
6 U.N. Review 12-14 (June, 1960); D. W. Bowett, ‘‘The Second United Nations Confer- 
ence on the Law of the Sea,’’ 9 Int. and Comp. Law Q. 415-436 (1960). See also 
a series of U.N. documents under A/CONF. 19, some of which have been republished as 
annexes to Official Records; and New York Times, March 18, 1960, p. 51, col. 1; April 
27, 1960, p. 1, col. 6; April 28, 1960, p. 20, col. 2. 
4 As used in this convention, the word ‘‘ jurisdiction 


of the judicial and associated functions in contradistinction to the exercises of the 


’’ refers exclusively to the exercise 


legislative or executive jurisdiction. ‘‘ Judicial jurisdiction’’ is exercised ‘‘ by a formal 


?? See American Law Institute, Re- 


decision of an officer or body acting judicially. 

statement on ‘‘Jurisdiction’’ (1930), §76. Accordingly, excluded from the purview 
of Arts. 19 and 20 are such governmental acts as the levying of charges for services 
rendered, routine inspection of ships’ papers, the drawing up and enforement of 


customs, traffic, sanitary and other regulations by port authorities, ete. 
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port, is only passing through the territorial sea without entering in- 
ternal waters. 


ARTICLE 20 


1. The coastal State should not stop or divert a foreign ship passing 
through the territorial sea for the purpose of exercising civil jurisdic- 
tion in relation to a person on board the ship. 

2. The coastal State may not levy execution against or arrest the 
ship for the purpose of any civil proceedings, save only in respect of 
obligations or liabilities assumed or incurred by the ship itself in the 
course or for the purpose of its voyage through the waters of the 
coastal State. 

3. The provisions of the previous paragraph are without prejudice 
to the right of the coastal State, in accordance with its laws, to levy 
execution against or to arrest, for the purpose of any civil proceedings, 
a foreign ship lying in the territorial sea, or passing through the ter- 
ritorial sea after leaving internal waters. 


The conclusions reached are equally applicable to government ships op- 
erated for commercial purposes.*® 


II. Common FEATURES OF ARTICLES 19 AND 20 
A. Scope and Gaps 


Foreign ships on the landward side of the demarcation line separating 
the territorial sea from the high sea may find themselves in any of the 
following positions: (1) Lying in port; (2) Lying in the territorial sea for 
ordinary navigational purposes; (3) Lying in the territorial sea for pur- 
poses other than ordinary navigation; (4) Passing through the territorial 
sea after leaving internal waters; (5) Passing through the territorial sea 
toward internal waters; or (6) Passing through the territorial sea without 
entering internal waters. 

By concerning themselves merely with the right of innocent passage,® 


5See Art. 21. For rules applicable to fishing vessels, government ships operated 
for non-commercial purposes, and warships, see Arts. 14(5), 22, and 23, respectively. 
The provisions of Art. 14(5) appear to support the Ecuadorian position that a coastal 
state has the right to compel foreign fishing vessels engaging in innocent passage to 
observe such laws and regulations it may make so as to ensure their non-fishing in the 
territorial sea. See Charles B. Selak, Jr., ‘‘Fishing Vessels and the Principle of 
Innocent Passage,’’ 48 A.J.I.L. 627--635 (1954), concerning the U. S.-Ecuadorian 
fishery dispute. 

6In view of the numerous and oft-conflicting concepts of ‘‘innocent passage,’’ a pre- 
cise definition is impossible. It is generally agreed, however, that, as a minimum, such 
passage includes peaceful navigation through the territorial sea without entering 
internal waters, as well as stopping and anchoring insofar as the same are incidental 
to ordinary navigation or are rendered necessary by distress or force majeure. See 
‘‘The Legal Status of the Territorial Sea’’ in 3 League of Nations, Acts of the 
Conference for the Codification of International Law 213: Territorial Waters (V. 
Legal, 1930. V. 16), Art. 3(3) of the Draft. See also 3 Gidel, Le Droit International 
Public de la Mer 204-291 (1932-34) ; Smith, The Law and Custom of the Sea 35 et seq. 
(2nd ed., 1950) ; Philip C. Jessup, The Law of Territorial Waters and Maritime Jurisdic- 
tion 123 (1927); Harvard Research Draft on ‘‘The Law of Territorial Waters,’’ 23 
A.J.I.L. Spee. Supp. 241-380 (1929), Arts. 14 and 17 with Comments. 
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Articles 19 and 20 of the Geneva Convention contain rules regulating only 
those ships in the 2nd, 4th, and 6th categories.’ Questions may be asked 
concerning (a) jurisdiction over ships in the other categories, and (b) the 
wisdom of the proposed rules or their conformity with state practice. 

It should be noted that ships of the 3rd and 5th categories may be as- 
similated to those of the Ist on the grounds so suecinetly stated by Pro- 


fessor Jessup: 


If a foreign vessel passes through territorial waters for the purpose 
of entering a port, or if it anchors or hovers in such waters, it can no 
longer be considered as exercising the right of innocent passage. Its 
aims are not in accord with the basis of that right. Such vessels do 
not therefore enjoy even the qualified immunity granted to ships in 
passage. The status of these ships, as already indicated, is to be 
assimilated to that of ships in port.® 


Such assimilation may also be justified on grounds of practicality, since 
states usually wait for ships to arrive in port before undertaking neces- 
sary actions. Furthermore, in view of the discretionary power left for 
each state, if not, indeed, each ‘‘port,”’ to define for itself the geographical 
limit of the ‘‘port,’’ the latter—especially one with primitive facilities 
may encompass, in addition to internal waters,’ also part of the territorial 
sea. 

The omission concerning jurisdiction over foreign ships lying in port 
may be attributable to an earlier failure at its codification. Among the 
Bases of Discussion drawn up by the Preparatory Committee for the 1930 
Hague Codification Conference was the following provision (No. 27) : 


The criminal jurisdiction of the State to which the port belongs may 
not be exercised in regard to crimes or offences committeed on board 
a foreign merchant ship lying in a port except: (1) where the crime 
or offence was committed by or against persons not forming part of 
the crew; or (2) where, in the opinion of the competent local au- 


With respect to the question whether innocent passage includes navigation through 
the territoria] sea for the purpose of entering or leaving internal waters, there is no 
reeinent. The Harvard Research Draft (Art. 14, Comment) and Professor Jessup 
123), for example, hold that such navigation is excluded from the meaning of 

ent passage,’’ while the Geneva Convention (Art. 14(2) and (4)) ineludes 
such nav rati m as constituting ‘‘innocent passage.’’ 

* The status of ships in the 5th category should have been regulated under See. III: 


Right of Innocent Passage, although neither Art. 19 nor Art. 20 makes any reference 


to it. 8 Jessup, op. cit. 123. 
T territorial sea is different from internal (also called interior or national) 


waters in that the latter are assimilated to the land territory and are not subject to the 
right of innocent passage by foreign vessels. Art. 8 of the Geneva Convention provides: 
purpose of delimiting the territorial sea, the outermost permanent harbour 
works which form an integral part of the harbour system shall be regarded as forming 
part of the coast.’’ This definition does not exclude the possibility that a ship can be 
‘*in port’’ while at the same time outside ‘‘the outermost permanent harbour works’’ 
—hence, in the territorial sea. 

See, on the other hand, the view of Colombos (International Law of the Sea 74 
(4th ed., 1959)), who defines a ‘‘port’’ as being within the ‘‘interior or national 
waters. ’’ 
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thority, it was of a nature to disturb the peace of the port; or (3) where 
the assistance of the local authorities was requested by the captain of 
the ship, the consul of the country whose flag the ship flies, or a person 
directly affected.’® 


In the course of the conference, Poland ™ and the United States ** proposed 
the elimination of the above provision from the final text on the ground that 
it lay outside the purview of the conference. In view of the divided 
opinions concerning the proper place for this provision and the lack of 
adequate time for a thorough examination of the subject, the Preparatory 
Committee recommended that the 1923 Convention on the International 
Regime of Maritime Ports * be supplemented by regulations defining the 
scope of the coastal state’s jurisdiction over foreign ships in inland waters.’ 
The Geneva Convention simply follows the Hague precedent by omitting 
any reference to ships in port, even though the recommendation of the 


Hague Preparatory Committee has yet to be implemented. 


B. Differential Treatment 


It should be emphasized that the Geneva Convention would confer upon 
a coastal state greater powers over ships which are passing through the 
territorial sea after leaving internal waters and also, implicitly, ships 
which are lying in port or in the territorial sea, than over those which are 
merely passing through the territorial sea.’° This differential treatment 
was carried over from the International Law Commission draft (hereafter 
referred to as the I.L.C. draft),’* which in turn was based on the Hague 


103 L. N. Acts of the Conference 181. See also Art. 30 of the ‘‘Réglement sur le 
régime légal des navires et de leurs équipages dans les ports étrangéres,’’ adopted by 
the Institute of International Law at its 1898 session at The Hague, 17 Annuaire de 
Droit International 273 (1898 
‘*Par exception, les faits commis a bord des navires dans un port, qui ne constituent 


que des infractions a la discipline et aux devoirs professionnels du marin, ne rv 


que de la justice nationale du bord. L/’autorité locale doit s’abstenir d’intervenir, a 


moins que son concours ne soit réguli¢rement réclamé, ou que le fait ne soit de nature 
a troubler la tranquillité du port. Méme dans ce dernier cas, le juridiction locale ne 
ut devenir compétente que si le fait constitue, en méme temps qu’une infract 


disciplinaire, un délit de droit commun.’’ 
13 L. N. Acts of the Conference 191. 12 Thid. 196. 


58 L. N. Treaty Series 276; 22 A.J.I.L. Supp. 69-82 (1928 


143 L. N. Acts of the Conference 212. 


5 See discussion under Criminal Jurisdiction and Civil Jurisdiction bel 
6 Report of the International Law Commission Covering the Work of Its Eighth 
Session (1956), U.N. General Assembly, 11th Sess., Official Records, Supp. No. 9 
A/3159); 51 A.J.I.L. 154 (1957). The Commentary to Art. 2 p. 64) rez 
‘In the case of a ship lying in the territorial s the risdiction of the coastal] State 
sho ro” +} State's } r 
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Convention’s assumption that the interests of a coastal state are more 
directly affected by foreign ships stationary in the territorial sea or passing 
through it after calling at a port than by those in continuous passage."? 
Actually, the differential treatment belongs more properly to the category 
of lex ferenda than ler lata. For an exhaustive examination of national 
laws and regulations,'® judicial decisions,’® and treaties *° reveals that, as 
long as a ship is on the landward side of the sea boundary, the test of 
jurisdiction is usually that of disturbance of the ‘‘tranquillity of the port,’’ 
along with such considerations as the seriousness of the crime, the na- 
tionality of the principals involved, the membership in the crew, or the 
existence of a request by the captain of the ship or the consul of the flag 


17 See similar provisions in the Observations on Art. 8 of the Draft Report of the 
First Sub-Committee of the Hague Codification Conference of 1930, in 3 L. N. Acts of 
Conference 205. 

18 See, for example, Ecuador, Code of Criminal Procedure (1955 ed.), Art. 3(5), 
U.N. Leg. Ser., Laws and Regulations on the Regime of the Territorial Sea 335-336 
(hereinafter referred to as U.N.L.S.); Denmark, Order No. 290 of Nov. 15, 1932, 
concerning prosecution in respect of offenses committed on board foreign vessels in 
Danish territory, Lovtidende A, July-December, 1932, No. 54, Nov. 21, 1932, p. 1867, 
U.N.L.S. 335; Cuba, Code of Social Defense, April 4, 1936, L. Jiménez de Asta and 
F. Carsi Zacarés, Codigos Penales Iberoamericanos (1946), Vol. I, pp. 856-858, Art. 
7(B), U.N.L.S. 334; France, Avis du Conseil d’Etat du 20 novembre 1806, 5 Bulletin 
des Lois 602 (3e série), U.N.L.S. 336-337; Italy, Instructions of the Minister of the 
Interior to police officials, April 4, 1867, cited in Prospero Fedozzi, ‘‘Des Delits & Bord 
des Navires Marchands dans les Eaux Territoriales Etrangéres,’’ 4 Rev. gén. de Droit 
int. pub. 211 (1897); Japan, Regulation concerning the function of judicial police 
officials (Instruction of the Chief of the Criminal Affairs Bureau, Ministry of Justice), 
December, 1923, Art. 132, U.N.L.S. 343. 

19 See, for example, the cases of The Sally and The Newton (France), 5 Bulletin 
des Lois 602 (3e série); The Albissola (Italy), Il Diritto Marittimo (1931), 1929-30 
Annual Digest 105; The Forsattning (France), 17 Rev. de Lég. et Jurispr. 143 (1843) ; 
Due Sorelle (Tunisia, France), 30 Journal Clunet 162; The Godfrey (Palermo, Italy), 
cited in Fedozzi, ‘‘Des Délits 4 Bord des Navires Marchands dans les Eaux Territoriales 
Etrangéres,’’ 4 Rev. gén. de Droit int. pub. 211 (1897); Le Ministére publie c. Gennaro 
Pastore et Consorts (Belgium), 1883 Pasicrisie Belge, II, 122; Seamen of the Merchant 
Ship Amphitrite v. The Captain, Gamboni Mazzitelli (Chile), 2 Revista de derecho y 
jurispr. II, sec. 2, p. 159 (1904). 

20 See, for example, the following treaties or consular conventions: Japan-Belgium, 
1896 (88 Brit. and For. State Papers 410), Art. 11; U. S.-Germany, 1923 (U.S. Treaty 
Series, No. 725), Art. 23; Italy-Czechoslovakia, 1924 (34 League of Nations Treaty 
Series (hereinafter referred to as L.N.T.S.) 105), Art. 21; Germany-Soviet Union, 1925 
(53 L.N.T.S. 165), Art. 25; Germany-Estonia, 1925 (51 L.N.T.S. 264), Art. 21; 
France-Poland, 1925 (73 L.N.T.S. 265), Art. 25; U. S.-Finland, 1934 (152 L.N.T.S. 45), 
Art. 25; U. S.-Costa Rica, 1948 (70 United Nations Treaty Series (hereinafter re- 
ferred to as U.N.T.S.) 27), Art. 10; Philippines-Spain, 1948 (70 U.N.T.S. 143), Art. 15; 
Greece-Lebanon, 1948 (87 U.N.T.S. 381), Art. 27; U. S.-Ireland, 1950 (222 U.N.T.S. 
107), Art. 23(2); U. S.-U. K., 1951 (165 U.N.T.S. 121), Art. 22(2); U. K.-Norway, 
1951 (Norway, St. pap. No. 47 (1951)), Art. 27 (2); U.K.-France, 1951 (Cmd. 8457 
(France)), Art. 40(2); U. K.-Sweden, 1952 (202 U.N.T.S. 157), Art. 27(2); U. K.- 
Greece, 1953 (191 U.N.T.S. 151), Art. 28(2); U. K.-Mexico, 1954 (Cmd. 9162 (Mexico) ), 
Art. 29(2); U. K.-Italy, 1954 (Cmd. 9193 (Italy)), Art. 29(2); France-Sweden, 1955 
(mimeographed text from the French Embassy, Washington), Art. 37; U. K.-Federal 
Republic of Germany, 1956 (Cmd. 5 (Germany)), Art. 32(2). 
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state. Indeed, the departure of the Geneva Convention, the I.L.C. draft, 
and the Hague Convention from customary practices may also be at- 
tributed, at least in part, to a confusion of ‘‘vigilance’’ in the exercise of 
power with ‘‘power’’ itself. On the whole, however, the differential treat- 
ment is to be welcomed, for it strikes a proper balance between the greatest 
possible freedom of navigation and the necessity for safeguarding a na- 


‘ 


tion’s peace and security. 


C. Significance of the Words ‘‘Should Not’’ 


‘ 


As adopted in the final text of the Geneva Convention, the words ‘‘should 
not’’ appear in the key provisions of both Articles 19 and 20. The ques- 
should not’’: 


tion is raised concerning the significance of the expression ‘‘ 


Does it denote a binding foree with all the legal consequences that flow 
from it, or a mere exhortation, non-compliance with which may be con- 
demnable on moral, but not legal, grounds? In order to answer this ques- 
tion, a background study of the Geneva Convention is necessary. 

It should be pointed out that the relevant provisions in the I.L.C. draft, 
upon which the Geneva Convention was based, employs the words ‘‘may 
not’’ instead of ‘‘should not.’’ Thus, Article 20(1) of the draft reads: 
**A coastal State may not [ne peut] take any steps on board a foreign ship 
during passage....’’ (Emphasis supplied.) Article 21(1) provides: ‘‘A 
coastal State may not |ne peut pas] arrest or divert a foreign ship passing 
through the territorial sea for the purpose of exercising civil jurisdiction 
in relation to a person on board the ship.’” (Emphasis supplied.) With 
but a few drafting changes, these two provisions were reproduced from the 
relevant provisions of the Hague Convention of 1930 ** (Articles 8 and 9), 
which also used the expression ‘‘may not.’’ It should also be noted that 
the precursors of the Hague Convention, while not employing the term 
‘‘may not’’ per se, used words of legally, rather than morally, prohibitive 


‘ 


nature for the relevant articles.** 

It was the United States Delegation which proposed at the Hague 
Codification Conference of 1930 the substitution of the expression ‘‘should, 
generally, not’’ [ne devra pas, en régle générale] for ‘‘may not’’ with 
respect to the exercise of criminal jurisdiction over foreign vessels passing 
through the territorial sea.** Although this proposal failed of adoption 
then, the United States Delegation at the Geneva Conference on the Law of 
Sea, 1958, renewed the proposal,** along with a similar proposal concern- 
ing civil jurisdiction.» The rationale of the United States position prob- 
ably was that a coastal state’s criminal and civil jurisdiction within its 


213 L. N. Acts of the Conference 212-217. 

22 The expression ‘‘ne tombent pas’’ was used in Art. 7 
relatif 4 la Mer Territoriale, 33 Annuaire 100 (1927, 1). See also the use of the words 
‘sont, comme tels, en dehors’’ in Art. 6 of the 1894 Régles sur la définition et le régime 
de la mer territoriale, 13 Annuaire 329 (1894-95). 

28 See the U. S. amendment to Basis of Discussion No. 22, 3 L. N. Acts of the Con- 
ference 196. 

24U.N. Doe. A/Conf. 13/C.1/L.41. 25 U.N. Doe. A/Conf. 13/C.1/L.42. 


of the Projet de réglement 
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territorial sea is, according to strict theory of international law, ‘‘un- 
limited.’’ The use of the expression ‘‘may not’’ would therefore con- 
stitute a derogation from the state’s sovereign rights, and hence a departure 
from the established rules of international law. On the other hand, the 
use of the words ‘‘should, generally, not’’ would have the merits of up- 
holding the traditional principle of territorial sovereignty while paying 
due regard to the interests of navigation and the ‘‘existing practice’’ of 
states.*° 

The validity of the United States proposals may be questioned on the 
following grounds. In the first place, there is the difficulty of drawing 
a hard and fast line which could separate international law from ‘‘ existing 
practice’’ of states. After all, one may ask, what is ‘‘customary interna- 
tional law’’ except custom (practice) which has acquired the force of law? 

On doctrinal grounds, the United States position was challenged by 
delegations of many countries at the Geneva Conference. Thus, the 
Norwegian Delegation insisted that one of the important principles con- 
cerning innocent passage was that a ship in such passage was only subject 
to the coastal. state’s jurisdiction for strictly limited purposes.*’ The 
Danish Delegation stressed the existence of an absolute principle against 
any coastal state’s interference with ships in innocent passage for the 
purpose of exercising civil jurisdiction.** Criticisms of the United States 
position were also voiced by the delegations of Sweden,” Israel,*°® the 
Soviet Union,*! and the Philippines.** The Geneva Conference subse- 
quently deleted the word ‘‘generally’’ from the United States proposals, 
but incorporated the words ‘‘should not’’ in both Articles 19 and 20.** 

Although the Conference adopted what might appear as a compromise 
solution, in actual effect, there can be no question but that the final text 
represents a victory for the United States position. The two key pro- 
visions of the articles are thus not clothed with any mandatory legal 
authority but are worded as a mere exhortation to states to be reasonable 
in exercising jurisdiction over foreign merchant ships passing through 
their territorial waters. 

Actually, the debate at the Geneva Conference reflected the long-stand- 
ing jurisprudential cleavage between the Anglo-American doctrine, on 
the one hand, and that of France and its fellow continental countries, on 
the other. The former asserts that a state’s jurisdiction over foreign 
ships in territorial waters is absolute, although, as a matter of comity, con- 
venience, and usage, the state may disclaim jurisdiction in cases where 
only the internal order of the ship is involved or the tranquillity of the 


port is affected. France and other continental countries recognize as a 


26 See the two preceding notes. 
273 U.N. Conference on the Law of the Sea 119 (A/Conf. 13/39). 


28 Ibid. at 124. 29 Tbid. at 125. 
30 Tbid. at 119. 31 Tbid. at 125. 
82 Thid. 


33 Tbid. at 117, 125; 2 ibid. 66 (A/Conf. 13/38). 
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rule of law that such matters or disputes be left to the jurisdiction of the 
flag state.** 

The observation has been made, however, that in actual effect there is 
little difference between the decisions of the Anglo-American courts and 
those of the continental courts.*® Viewed in this light, the adoption of 
the Anglo-American position by the Geneva Convention would have no 
significant bearing upon future conduct of states. Nevertheless, at least 
one point needs to be noted: Whereas formerly states adhering to the 
continental doctrine could insist, as a matter of legal right, on exclusive 
jurisdiction over their ships engaged in innocent passage through foreign 


84 For an analysis and comparison of these two doctrines and their impact on state 
practices, see, generally, C. John Colombos, International Law of the Sea 277-287 (4th 
ed., 1959); Herbert W. Briggs, The Law of Nations 349-354 (2nd ed., 1952); Philip 
C. Jessup, The Law of Territorial Waters and Maritime Jurisdiction, Ch. 3 (1927); 1 
Hyde, International Law 735-743; 2 Hackworth, Digest of International Law 208-242 
(1941); 2 Gidel, Le Droit International Public de la Mer 165-252 (1932-34); Joseph 
Imbart Latour, La Mer Territoriale 281-306 (1889). 

It should be noted that the Harvard Research Draft on ‘‘The Legal Position and 
Functions of Consuls’’ (26 A.J.I.L. Supp. 281 (1932)) leans towards the U. S. position. 
Art. 11(g) proposes that consuls be authorized ‘‘to adjust matters pertaining to the 
internal order and discipline of such vessels, including differences between members of 
the crew pertaining to wages and the execution of contracts related thereto, to the 
extent that the authorities of the receiving state do not exercise jurisdiction.’’ (Em- 
phasis supplied.) 

With respect to the practice of Latin American states, there is no uniformity. Some 
states, indeed, adopt the Anglo-American as well as the French approaches simultane- 
ously. The majority of them, however, adhere to the continental approach. Thus, the 
‘‘Bustamante Code’’ of the Convention on Private International Law, signed at the 
Sixth International Conference of American States in Havana, 1928 (86 L.N.T.S. 120; 
22 A.J.I.L. Spee. Supp. 273-327 (1928)) provides that ‘‘The obligations of the officers 
and seamen and the internal order of the vessel are subject to the law of the flag’’ (Art. 
281), and that the penal laws of the coastal state are inapplicable with respect to 
‘‘offences committed in territorial waters or in the national air, on foreign merchant 
vessels or aircraft, if they have no relation with the country and its inhabitants and 
do not disturb its tranquillity’? (Art. 301). This convention was ratified by fifteen 
Latin American states up to September, 1956. ’ 

On the other hand, the Treaty on International Penal Law, signed at Montevideo in 
1940 (8 Hudson, International Legislation 482 (1938-41)) provides: ‘‘Crimes com 
mitted on board vessels other than vessels of war shall be tried and punished by the 
judges or tribunals, and according to the laws of the State in whose territorial waters 
a given vessel was located at the time when such a crime was committed.’’ (Art. 10.) 
This treaty, until December, 1955, was ratified only by Uruguay and thus not in force. 
It was, however, signed by six other Latin American states, among which Bolivia, Brazil, 
and Peru were also signatory Powers to the ‘‘Bustamante Code’’! Likewise, the treaty 
concerning international criminal law signed at Montevideo in 1889 (18 Martens, 
Nouveau Recueil Général de Traités 433 (2@me série)) states: ‘‘If an offence is com- 
mitted on board a merchant vessel, the offender shall be tried and punished in conformity 
with the law of the State in the territorial waters of which the vessel was lying at the 
time of the offence.’’ (Art. II.) This treaty has been ratified by Argentina, Bolivia, 
Paraguay, Peru, and Uruguay, among which Bolivia and Peru were also signatory 
Powers to the ‘‘ Bustamante Code’’ ! 

85 See Jessup, The Law of Territorial Waters 192; Colombos, International Law of 


the Sea 286. 
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waters, they could not, upon ratifying the Geneva Convention, so insist. 
In other words, Articles 19 and 20 of the Geneva Convention would have 
the effect of sanctioning concurrent jurisdiction over ships engaging in in- 


nocent passage, while inviting the coastal states not to exercise it. 


D. Collision 


Although the Convention on the High Seas provides for rules governing 
jurisdiction in collision cases,°* the Convention on the Territorial Sea and 
the Contiguous Zone contains no explicit provision concerning collision 
in the territorial sea. However, Articles 19(1) and 20(2) conceivably 
cover the coastal state’s exercise of criminal and civil jurisdiction, re- 
spectively, in matters of collision.*’ In general, collision cases are settled 
by reference to treaties already in existence, among which the two con- 
ventions concluded in Brussels in 1952 merit special mention: the In- 
ternational Convention for the Unification of Certain Rules Relating to 
Penal Jurisdiction in Matters of Collision or Other Incidents** and the 
International Convention on Certain Rules concerning Civil Jurisdiction 


39 


in Matters of Collision. 


III. CRIMINAL JURISDICTION 
A. Effects of Crime 


Paragraph 1 of Article 19 lists a number of exceptions to the rule that 
the criminal jurisdiction of the coastal state should not be exercised on 
board a foreign ship passing through the territorial sea. Two of these 
concern the etiects of the crime committed on board the ship and read as 
follows: 


(a) If the consequences of the crime extend to the coastal State; or 
(b) If the crime is of a kind to disturb the peace of the country or 
the good order of the territorial sea. 


86 Art. 11 provides: 

**1. In the event of a collision or of any other incident of navigation concerning a 
ship on the high seas, involving the penal or disciplinary responsibility of the master or 
of any other person in the service of the ship, no penal or disciplinary proceedings may 
be instituted against such person except before the judicial or administrative authorities 
either of the flag State or of the State of which such person is a national. 

‘2. In disciplinary matters, the State which has issued a master’s certificate or a 
certificate of competence or licence shall alone be competent, after due legal process, 
to pronounce the withdrawal of such certificates, even if the holder is not a national of 
the State which issued them. 

**3. No arrest or detention of a ship, even as a measure of investigation, shall be 
ordered by any authorities other than those of the flag State.’’ 

37 The Commentary to Art. 21(2) of the L.L.C. draft, as well as the observations on 
Art. 9 (2nd sentence) of the Hague Convention (3 L.N. Acts of the Conference 215), 
upon which Art. 20(2) of the Geneva Convention was modeled, specifically mentioned 
‘‘eollision’’ as a situation to be covered by these articles. 

88 United Kingdom, Parl. Papers, 1952-53, Vol. XXIX, Cmd. 8954; 53 A.J.LL. 536 
(1959). 89 Ibid. 532. 
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The above wording is identical with that of the Hague Convention (Article 
8), except that, at the suggestion of the British Delegation, a more precise 
replaced the earlier expression, ‘‘beyond 


phrase, ‘‘to the coastal State,’ 
the ship.’’ 

In examining sub-paragraph (b), one is faced with the problem of de- 
peace’’ and ‘‘good order’’ and of determining who is 


fining the words 
to judge whether these have been disturbed. It should be noted that, 
historically, in the absence of a centralized judicial system in the world 
community, it has been left to the judicial authority of each state to define 
the meanings of ‘‘peace’’ and ‘‘good order’’ and to determine whether 
these have been disturbed. An unavoidable result is that an act may 
be considered a ‘‘disturbance’’ of the ‘‘peace’’ of the port by one state, 
but not by another state. In the Wildenhus ecase,*® for example, both 
the State of New Jersey and the Belgian Consul claimed jurisdiction over 
a murder on board a Belgian vessel lying at anchor in the port of Jersey 
City. The Consular Convention between the United States and Belgium 
of 1880 (Article 11) specifically stated : 


The respective consuls general, consuls, vice-consuls, and consular 
agents shall have exclusive charge of the internal order of the mer- 
chant vessels of their nation, and shall alone take cognizance of all dif- 
ferences which may arise, either at sea or in port, between the captains, 
officers, and crews, without exception, particularly with reference to 
the adjustment of wages and the execution of contracts. The local 
authorities shall not interfere, except when the disorder that has 
arisen is of such a nature as to disturb tranquillity and public order 
on shore or in the port, or when a person of the country, or not 
belonging to the crew, shall be concerned therein. In all other eases, 
the aforesaid authorities shall confine themselves to lending aid to the 
consuls and vice-consuls or consular agents, if they are requested by 
them to do so, in causing the arrest and imprisonment of any person 
whose name is inscribed on the crew list, whenever, for any cause, the 
said officers shall think proper.* 


The United States Supreme Court, however, sustained the local juris- 
diction in view of the ‘‘gravity’’ of the ‘‘felonious homicide’’ on board 
the Belgian vessel which had awakened the public interest and caused 
publie excitement.*? 


40120 U. S. 1 (1887). See also The State v. Dave Johnson Plazen, Costa Rica, Court 
of Cassation (1928), 1927-28 Annual Digest, Case 99. 

4121 Stat. 123. 

42 It should be noted that even French courts are occasionally inclined toward adopting 
‘*moral disturbance’’ as test of jurisdiction. Thus, in the case of The Tempest, 1 Dalloz 
88 (1859), an American officer killed one sailor and wounded another on board the 
American ship in the port of Havre. The officer gave himself up to the French 
authorities for protection against attempted lynching by American sailors who rioted 
on shore. The lower court commenced criminal prosecution against him, claiming juris 
diction on the grounds that the American consul did not seek jurisdiction, that the 
officer gave himself up, and that the ensuing disturbance required French actions. The 
Officer’s appeal for annulment of the decree on the ground that the court was in- 
competent was rejected by the Court of Cassation, which held: ‘‘It is a principle of 
international law that each state has sovereign jurisdiction throughout the extent of all 
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In the case of Antoni,*® on the other hand, a murder of a crew member 
by the captain aboard a French vessel anchored in the port of the Island 
of Carmen, Mexico, was regarded by the Supreme Court of Justice of 
Mexico as not constituting a disturbance of peace of the port. The Court 


said: 


Considering: That from the investigation, it does not appear that 
the crime in question disturbed the peace of the inhabitants of the 
port of the Island of Carmen; that it also does not appear that the 
members of the crew and other persons in the boat asked for protec- 
tion from the Mexican authorities, and neither did they make a com- 
plaint about the crime, and what they did was simply to bring ashore 
the remains of Durand for the purpose of informing the authorities ; 
that no treaties exist between the Republie of Mexico and France on 
account of which the present case would have to be decided according 
to the principles of reciprocity; that ‘‘Anemone’’ is under French 
colors; that the victim of the crime is not a person outside of the 
crew; it results, therefore, that there is not any circumstance which, 
under section 3 of Article 189 of the Penal Code and in aceordance 
with the principle of reciprocity, would bring the case within the 
competence of the Mexican courts. 


Declaring its lack of jurisdiction in this case, the Court ordered the re- 
lease of the prisoners involved therein. 

The signiticance of the murder eases of Wildenhus and Antoni lies in 
tranquil- 


the demonstrable lack of a generally accepted standard for the 
lity of the port’’ and the decisive réle played by the local judiciary in 
the interpretation thereof." 

The arbitrariness inherent in the decentralized definition of ‘‘peace’’ 
and ‘‘good order’’ might have been mitigated by resort to the Optional 
Protocol of Signature concerning the Compulsory Settlement of Disputes 
attached to the Geneva Convention, but for the fact that, inasmuch as 
Article 19(1) as a whole constitutes a mere exhortation, its parts (the 
exceptions enumerated therein) cannot be endowed with something (a 


legally binding force) which is lacking in the whole. Therefore, as long 


its territory.’’ Conceding that foreign merchantmen could not be subjected to the 


territorial! risdiction ex ept wW n the interests of the local state are involved, the 
Court nevertheless said that each state was interested in the repression of crimes com- 
mitted in its ports, not only by foreign crew members against outsiders, but even where 
only the crew was involved. In the latter case, the local authorities would be con- 
cerned ‘‘when the act is of a nature to compromise the tranquillity of the port, or when 
the intervention of the lo authority is requested, or when the act constitutes a common 
crime of such gravity as not to permit any nation to leave it unpunished.’’ (Emphasis 
supplied.) Though a mere dictum, the last proviso, according to Professor Jessup, ‘‘has 
apparently been fully accepted in France,’’ thus marking ‘‘an extension of the earlier 
doctrine, implying that no act sturbance is necessary if the crime is sufficiently 
heinous.’’ The Law of Territorial Waters and Maritime Jurisdiction 148. 

436 El] Foro 194: Hudson, Cases on International Law 630 (1929 

44 See also People v. Wong Cheng, 46 Philippine R. 729 (1922), in which the Philip 
pine Supreme Court ruled that opium-smoking on board a foreign vessel anchored in 
the port of Manila constituted a breach of publie order In an earlier decision, U. 8. v. 
Look Chaw, 18 Philippine R. 573 (1911), however, the Court said that mere possession 


of opium on board a foreign vessel in the territorial sea did not constitute such a breach. 


| 
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as the word ‘‘should’’ remains in Article 19(1), it matters not what the 
real meaning of ‘‘peace’’ and ‘‘good order’’ is. In the final analysis, the 


judicial authorities of the coastal state alone define the ‘‘peace’’ of the 


cood order’’ of the territorial sea, and the disturbance thereof. 


port, the 
B. The Narcotics Clause 


Article 19(1)(d) specifies the necessity for the ‘‘suppression of illicit 
traffic in narcotic drugs’’ as one of the grounds for the exercise of erim 
inal jurisdiction by the coastal state on board a foreign ship passing 
through the territorial sea. This is a completely new feature which ecan- 
not be found in any of the earlier codification works. Though conceding 
that the substance of this clause might already be covered elsewhere in 
the convention,*® the Pakistani Delegation, which proposed this clause, 
justified its inclusion in the convention by the desirability of removing 
any possible uncertainty.** In the course of the deliberation, the Pakistani 
proposal was opposed by several delegations on such grounds as: (1) the 
clause merely spelled out one of the many cases covered by sub-paragraphs 
(a) and (b) ;*7 (2) the erime of narcoties traffic is ordinarily committed 
before the ship enters the territorial sea of the coastal state, and hence it 
lies outside the purview of this article ;** (3) the question of illicit traffic 
in narcotic drugs, being of prime international importance, should be dealt 
with on a broader scope than in Article 19, which is concerned only with 
innocent passage through the territorial sea;** (4) the narcotics clause, if 
adopted, might be used as a pretext by the coastal state to detain 
search ships on mere suspicion, thus interfering with the right of inno- 
cent passage ;°° and (5) at any rate, the suppression of illicit traffie in na 
cotie drugs could best be accomplished by alerting the ship’s first port of 
eall, where adequate measures could be taken.** On top of all these, one 
may also ask this question: If the inclusion of the clause, despite the ad- 
mittedly ‘‘illicit’’ nature of the narcotics traffic, is prompted by the desire 


to remove any possible ‘‘uncertainty’’ with respect to the right of the 
coastal state to exercise criminal jurisdiction over a foreign ship in in- 
nocent passage, would the absence of mention of other crimes in the same 


article thereby make less certain the right of that state to exercise such 
jurisdiction ? 

Notwithstanding the cogent objections registered by the various dele- 
gations and the absence of any convineing arguments in support of the 


Pakistani amendment, the latter was adopted by the Geneva Confers 


45The Pakistani Delegation specifically mentioned Art. 19(1 1) in this 
although Art. 19(1)(b) could conceivably have covered this situation als¢ 

463 U.N. Conference on the Law of the Sea 81 

47 See statement made by the British Delegation, it t 

48 By the Norwegian Delegation, ibid. +? By the Turkish Deleg 

50 By the Norwegian Delegation, (bid. 1 By the Norwegian Deleg 

52 The lack of enthusiasm for the Pakistani amendment was reflected in the larg 
number of abstentions in the vote taken in the First Committe: 33 to 8, with 3 
abstentions (ibid. at 117). Par. 1 of Art. 19, as amended, however, was adopted by a 
vote of 64 to 0, with 7 abstentions (ibid.), and Art. 19 as a whole, as amended, was 


adopted at the Plenary Session by a vote of 80 to none (2 
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with the explicit approval of the delegations of Nationalist China, Ceylon, 
Israel, Thailand, and Yugoslavia.* 


C. The Consular Role 


Article 19(3) provides that, where a coastal state is to exercise criminal 
jurisdiction on board a foreign ship in the territorial sea, it ‘‘shall, if 
the captain so requests, advise the consular authority of the flag State 
before taking any steps, and shall facilitate contact between such authority 
and the ship’s crew. In eases of emergency this notification may be com- 
municated while the measures are being taken.’’ 

In the original proposal by the Greek Delegation, the clause ‘‘if the 
captain so requests’’ and the last sentence were absent.°* These were 
inserted by a Yugoslav amendment in order, respectively, to avoid bringing 
the machinery of notification unnecessarily into action and to cover emer- 
gency situations where prior notice to consuls would be impossible.*> Taken 
together, the Greco-Yugoslav contribution represented a welcome develop- 
ment in international law. In the first place, it is a logical deduction from 
the universally accepted principle that consular functions include as- 
sistance to and protection of seamen and the settlement of disputes between 
seamen and shipmasters.*® There is no doubt but that knowledge about 
any action the local authorities may take on board a vessel flying the flag 
of the sending state would facilitate the effective discharge of consular 
protective functions. Thus, in the ease of Gerhard Eisler, who jumped 
bail in the United States in 1949 and was arrested by British authorities 
on board the Polish liner Batory, the Polish Government protested to 
the British Government for, among other things, the arrest of Eisler with- 
out prior notification to the Polish diplomatic or consular authorities.*’ 
The British Government agreed that such notification was a practice ‘‘ which 
should normally be followed, as a matter of courtesy, in proceedings of 
this kind.’ It regretted, therefore, ‘‘the failure to give prior notice of- 
ficially to the Polish consular authorities,’’ even though the British note 
stated that British police had attempted to get in touch with a Polish con- 
sul in Southampton in the mistaken belief that one was stationed there, 
and that no harm resulted in view of the Polish knowledge of the action 
the British authorities were about to take.*® 

Indeed, many national regulations and treaties have already incorpor- 
ated the substance of Article 19(3). The United Kingdom Instructions 


58 Tbid. at 116. 54U.N. Doc. A/Conf. 13/C.1/L.33. 

55 3 U.N. Conference on the Law of the Sea 117. 

56 See, for example, 1 Oppenheim-Lauterpacht, International Law 838 (8th ed., 1955) ; 
Graham H. Stuart, American Diplomatic and Consular Practice 312-321 (2nd ed., 
1952); Julius I. Puente, The Foreign Consul 59-67 (1926); Ferdinand de Cussy, 
Réglements Consulaires 20-23 (1851); 4 Hackworth, Digest of International Law 877- 
947; Luke T. Lee, Consular Law and Practice, Ch. 8 (London: Stevens and Sons, 1961). 

57 See the note from the Polish Government to the British Ambassador, Sir Donald St. 
Clair Grainer, dated May 16, 1949, text in Polski Instytut Spraw Miedzynarodowych, 
Zbiér Dokumentéw, 1949, No. 5, pp. 365-78, especially p. 373. 

58 See the reply from the British Government to Ambassador Michalowski of Poland, 
dated June 7, 1949, text ibid., No. 8, pp. 698-725, especially pp. 704-705. 
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of 1949, for example, require British consuls to arrange, wherever pos- 
sible, that they be notified by the local authorities about any action the 
latter might take on board a British vessel. The consuls are instructed 
to accompany, whenever necessary, the local authorities to the vessel in 
order to avoid any untoward incident.°* The Canadian Instructions of 
1950 also stipulate that, if necessary, the consuls shall accompany the 
local authorities on board a Canadian vessel.°° The Hungarian-Polish 
Consular Convention of 1936 provides: 


Any investigation, searches or arrests by the local authorities, except 

in the case of flagrant offences, shall not be carried out without pre- 

viously, or, in the case of urgency, simultaneously, notifying the con- 

suls, who would be given sufficient notice to be present when any state- 

ments are made by the masters or crews before the local authorities.” 
The Austrian-Soviet Consular Convention of 1959 also provides that, if the 
judicial or other competent authorities of the receiving state intend to 
undertake any enforcement measures on board a ship flying the flag of 
the sending state, the latter’s consul shall be informed of such intent and 
have the right to be present while such measures are being carried out. 
This provision, however, applies neither to customs, passport, and sanitary 
inspections, nor to measures undertaken at the request of or with the 
consent of the captain of the ship.** 

As to the question of what constitutes an ‘‘emergency’’ case as en- 
visaged in the last sentence of Article 19(3), neither the Geneva Convention 
nor the I.L.C. draft provides any clue. In the absence of an objective 
definition, it would generally be left to each coastal state to determine 
for itself when an ‘‘emergency’’ occurs, subject, however, to the legal 
recourse by the flag state, in the event of a disagreement, to invoke the 
Optional Protocol of Signature concerning the Compulsory Settlement of 
Disputes, if applicable. 


D. Asylum 


The subject of asylum merits a separate treatment. For the purpose 
of this paper, suffice it to say that the right of a foreign merchant ship 


59 United Kingdom, General Instructions to His Majesty’s Consular Officers (1949 
See. XXIII-6. 

60 Canada, Department of External Affairs, Instructions for the Guidance of Officers 
Performing Consular Duties (with amendments up to March 12, 1951), See. XIII-53. 

61185 L.N.T.S. 303, Art. 26(4). 

62 Austria, Regierungsvorlage, 39 der Beilagen zu den stenographischen Protokollen 
des Nationalrates 1X. GP. (9.9. 1959), Art. 28. Similar provisions requiring that 
consuls be informed of any impending investigation, arrest, or seizure of property on 
board vessels of the sending state by authorities of the receiving state may be found in 
the following consular conventions: U. S.-Ireland 1950, Art. 23(3); U. K.-Norway, 1951, 
Art. 27(3); U. K.-France, 1951, Art. 40(3); U. K.-Sweden, 1952, Art. 27(3); U. K.- 
Greece, 1953, Art. 28(3); U. K.-Mexico, 1954, Art. 29(3); U. K.-Italy, 1954, Art. 
29(3); France-Italy, 1955 (mimeographed text from the French Embassy, Washington 
Art. 36; U. K.-Federal Republic of Germany, 1956, Art. 32(5); Australia-Greece, 1956 
(Australia, Treaty Series, 1956, No. 5, invoking U. K.-Greece, 1953); Poland-German 
Democratic Republic, 1957 (340 U.N.T.S., No. 4862), Art. 26(3); and Hungary-German 


Democratic Republic, 1957 (Hungarian Gazette, No. 51 (June 8, 1958), Art. 20(2 
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in the territorial sea of the coastal state to grant asylum is excluded by 
virtue of Article 19(2) of the Geneva Convention and the customary rules 


of international law.' 
E. Crime Committed Elsewhere Than in the Territorial Sea 
Article 19(5) provides that a coastal state 
may not take any steps on board a foreign ship passing through the 
territorial sea to arrest any person or to conduct any investigation in 
connection with any crime committed before the ship entered the ter- 


ritorial sea, if the ship, proceeding from a foreign port, is only passing 
through the territorial sea without entering internal waters. 


Although this provision was proposed by the Yugoslav® and the British® 
delegations, its substance had been included in the Commentary to Article 
20 of the I.L.C. draft®® and in the Observations on Article 8 of the Hague 
Convention of 1930.° It was adopted by a wide margin of votes® over the 
Turkish protest that its principle conflicted with Turkish criminal law.* 

It should be noted that the British Delegation justified the insertion 
of this paragraph into the main text of the convention as a logical sequel 
to the first paragraph,*° which then contained the expression of ‘‘may not’’ 
instead of ‘‘should not.’’ The retention of the expression ‘‘may not’’ in 


63 See 2 Hackworth, Digest of International Law 224-228, 641-642; 1 Hyde, Inter- 
national Law 746-749; 2 Moore, Digest of International Law 855-883; Colombos, Inter 
national Law of the Sea 248-249; 2 Gidel, Le Droit International Publie de la Mer 
181-200. 

On Oct. 14, 1959, the 6th Committee of the U. N. General Assembly adopted by a 
roll-eall vote of 63 to 1, with 12 abstentions, a proposal of El Salvador (U.N. Doe. 
A/C.6/L.443) requesting the International Law Commission to codify international 
law relating to the right of asylum ‘‘as soon as it considers it advisable.’’ A draft 
asylum, originally proposed by France, was adopted by the 


declaration on the right of 
U.N. Commission on Human Rights on March 15, 1960, by a vote of 12 to 0, with 3 
abstentions. The U.N. Economic and Social Couneil, at its 30th Session, approved 
the draft declaration for transmission to the General Assembly for consideration at its 
15th Session. 7 U.N. Review 29, 83 (1960). 

64 U.N. Doe. A/Conf. 13/C.1/L.20. 65 U.N. Doc. A/Conf. 13/C.1/L.37. 

66 Page 63. 673 L.N. Acts of the Conference 215. 

68 The vote in the First Committee was 50 to 5, with 18 abstentions. See 3 U.N. Con 
ference on the Law of the Sea 117. For the vote at the Plenary Session, see note 52 
above. 

69 Ibid. at 116. 

It may be noted that the Turkish position at the Geneva Conference was consistent 
with its stand taken in The Lotus case (P.C.I.J., Series A, No. 10). Im this ease, the 
Permanent Court of International Justice, by a close vote of 7 to 6, affirmed Turkey’s 
right to exercise criminal jurisdiction over a French merchant marine officer who was 
charged with manslaughter in connection with a collision between a French and a 
Turkish ship on the high sea. However, under the 1952 Brussels Convention for the 
Unification of Certain Rules relating to Penal Jurisdiction in Matters of Collision or 
Other Incidents (note 38 above, Arts. 1 and 2), the exercise of criminal jurisdiction over 
collision cases on the high sea has been reserved to the flag state. Under the Geneva 
Convention on the High Seas (Art. 11(1)), such jurisdiction may alternatively be 
exercised by the state of which the person involved is a national. 

703 U.N. Conference on the Law of the Sea 81. 
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‘ 


the new paragraph in the face of the change from ‘‘may not’’ to ‘‘should 
not’’ in the first paragraph renders significant that which had been in- 
tended merely as an auxiliary or supplementary provision. This new 
situation may signify either (a) an intentional ‘‘limitation’’ upon the 
theoretical ‘‘unlimited’’ jurisdiction of the coastal state, or (b) a mere 
oversight resulting from the confusion over ‘‘may not,’’ ‘‘should not,”’ 
and ‘‘should, generally, not.’’ Judging from the absence of any sub- 
sequent discussion on this point at the Geneva Conference, the second 
explanation seems more plausible. However, in either case, the legal 
effects appear similar, in view of the unmistakably prohibitive nature of 


‘ 


the words ‘‘may not,’ which limit the jurisdiction of the coastal state. 


IV. JURISDICTION 


Except for the omission of the consular clause and a provision obligating 
the local authorities to ‘‘pay due regard to the interests of navigation”’ 
in the matters of arrest, Article 20, which concerns civil jurisdiction, ap 
plies, mutatis mutandis, the rules adopted for criminal jurisdiction (Ar- 
ticle 19).7". The omission of the consular clause is incomprehensible, since 
consular protection and assistance appear to be warranted in civil as well 
as in criminal matters on board a ship. The other omission, however, may 
be explained by the fact that the obligation of the local authorities to ‘‘ pay 
due regard to the interests of navigation’’ is presumed in Article 20 as 
a whole. Thus, the Observations on Article 9 in the Draft Report of the 
First Sub-Committee of the Hague Codification Conference, a precursor 
of Article 19 of the Geneva Convention, stated: 


The aim of this article is to establish a fair balance between the tn- 
terests of navigation and the rights of the coastal State, in this ease, 
as regards the exercise of civil jurisdiction.*? (Emphasis supplied. 


It should be noted that Article 20 aims at settling, once and for all, 
the vexatious problem concerning the right of a coastal state to levy, for 
the purpose of civil proceedings, execution against or arrest a foreign 
ship engaged in innocent passage. In this connection, two cases may 
be discussed as illustrative of different state practices. In the David 
case,”* the American steamship Yorba Linda collided with the Panamanian 
steamship David off the coast of Panama. Both vessels sustained damage 
and eventualy both parties settled the case by a ‘‘mutual release,’’ under 
which the Panamanian company paid the American concern a sum of 
$16,250. The Panamanian Government subsequently submitted a claim 


71 See Commentary (1) to Art. 21 of the I.L.C. draft, p. 65; Observations on Art. 9 
of the Hague Convention, in 3 L.N. Acts of the Conference 215. 

72 Ibid, 205. 

73 Department of State, Arbitration Series, No. 6, American and Panamanian Claims 
Arbitration, under the Conventions of July 28, 1926, and Dee. 17, 1932, Report of Bert 
L. Hunt, Agent for the United States (1934), p 765 et seq. See also ds seription of 
this ease and comments by Jessup and Edwin M. Borchard in 27 A.J.I.L. 747-750 (1933 
nd 29 A.J.I.L. 103-104 (1935), respectively. 
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against the United States on the ground that the United States authorities 
detained The David in a place outside the territorial waters of the Canal 
Zone, and that ‘* Even if it be claimed that the place where the detention 
was effected, was within the territorial waters |mar marginal| of the 
Canal Zone, the detention of The David constituted a violation of inter- 
national law inasmuch as The David was in ‘innocent transit’ at the time 
of the detention, which did not give any right to the authorities of the 
United States to detain her.”’ 
The United States-Panamanian Claims Commission decided by a ma- 
jority of two against one that the point at which The David was arrested 
is within the three-mile limit according to the ordinary rules for measuring 
territorial waters. While conceding that the right of innocent passage 
qualifies the absolute sovereignty of the littoral states, the Commission 
stated : 
There is no clear preponderance of authority to the effect that such 
vessels when passing through territorial waters are exempt from civil 
arrest. In the absence of such authority, the Commission cannot 
say that a country may not, under the rules of international law, 
assert the right to arrest on civil process merchant ships passing 
through its territorial waters. 

The Commission thus decided that the arrest of The David was not in ex- 

eess of jurisdiction, and that the Panamanian claim must be disallowed. 

The opposite result was obtained in the case of The Ship ‘“‘D. C. 
Whitney’’ v. The St. Clair Navigation Co. and the Southern Coal and 
Transportation Co.** In this ease, a collision took place between two 
American-owned and registered ships in the Port of Sandusky, Ohio. 
One of these, the D. C. Whitney, subsequently went on a voyage from one 
United States port to another through Canadian waters of the Detroit 
River, free passage through which was secured by Article 7 of the Ash- 
burton Treaty of 1842. While engaging in innocent passage she was ar- 
rested and served with a warrant. The defendant appeared under pro- 
test and pleaded that the Canadian court had no jurisdiction under the 
circumstances. Upon the decision by the local judge in admiralty that he 
had jurisdiction over this case, the defendant appealed. 

The Supreme Court, in overruling the lower court’s decision, stated: 

Jurisdiction only attaches over the res when it comes or is brought 
within the control or submits to the jurisdiction of the court and not 
till then. Such jurisdiction does not exist against a ship passing 
along the coast in the exercise of innocent passage or through chan- 
nels or arms of the sea which, by international law or special con- 
vention, are declared free and open to the ships of her nationality, 
unless expressly given by statute. I do not think it is possible suc- 
cessfully to argue that the right to initiate an action, make affidavits 
and issue a warrant, can exist before the foreign ship even comes 
within our territorial jurisdiction. 

The Geneva Convention has apparently adopted the standard of the 
Whitney case. Thus it denies the right of a coastal state to levy execution 


7438 Can. Sup. Ct. 303, 311. 
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against or arrest a foreign ship for the purpose of civil proceedings ex- 
cept ‘‘in respect of obligations or liabilities assumed or incurred by the 
ship itself in the course or for the purpose of its voyage through the waters 
of the coastal State.’’ On the other hand, it does permit such levying 
of execution or arrest if a ship is ‘‘lying in the territorial sea, or passing 
through the territorial sea after leaving internal waters.’’ Though not 
reflecting general state practice, these provisions of the Geneva Convention 


would no doubt have beneficial effects upon international navigation. 


V. CONCLUSIONS 


Evaluations of the Geneva Conference have been made by such em- 
inent international lawyers as Professor Jessup,”*> Mr. Arthur Dean,” 
Professor Max Sgrensen,”’ Sir Gerald Fitzmaurice," and Professor Grigory 
I. Tunkin,” all of whom were favorably impressed with the Conference’s 
accomplishments. On the whole, however, their optimistic notes are re- 
grettably unjustified insofar as Articles 19 and 20 of the Geneva Conven- 
tion are concerned. Thus, the use of the word ‘‘should’’ instead of ‘‘may’’ 
in the key provisions of these articles reduces the hitherto widely held 
legal obligation to a mere exhortation with respect to the limitation of a 
state’s jurisdiction over foreign ships passing through the territorial sea. 
The insertion of the narcotics clause is at best redundant, if not actually 
harmful.*° There is also the gap concerning jurisdiction over foreign ships 


75 Commenting en the Geneva Conference, Professor Jessup said: ‘‘At present it 
seems safe to say that it was a successful conference and that irrespective of the fate 
of some of the conventions, the Conference achieved enough clarification and wide enough 
measure of agreement to have justified the very considerable effort.’’ ‘‘The United 
Nations Conference on the Law of the Sea,’’ 59 Columbia Law Rev. 234 (1959). 

76 Mr. Arthur Dean, Chairman of the United States Delegation to the conference, 

nsidered the four conventions adopted at Geneva as encompassing ‘‘a surprisingly 
urge area of agreement.’’ ‘‘The Geneva Conference on the Law of the Sea: What 
Was Accomplished,’’ 52 A.J.I.L. 607 (1958). 

77 Professor Max Sgrensen, Chairman of the Danish Delegation, concluded: ‘‘ The law 
f the sea as it stands today is in many respects more certain and definite than it was 


efore the Geneva Conference. . . . Nobody who studies the four conventions with an 
nprejudiced mind can fail to be favorably impressed by the wide range of subjects 
regulated.’’ ‘‘Law of the Sea,’’ International Conciliation, No. 520 (November, 1958 
Or 
78 Sir Gerald Fitzmaurice, deputy leader of the United Kingdom Delegation, com- 
mented that ‘‘From the point of view of the codification of international law, the C 
erence and its results must be regarded as something of a landmark.’’ ‘‘Some Re- 


sults of the Geneva Conference on the Law of the Sea,’’ 8 Int. and Comp. Law Q. 74 
1959 
78 The Soviet delegate, Professor Grigory I. Tunkin, praised the conventions as ‘*un- 
ubtedly an important step forward in the development of international law and its 
lification.’’ ‘*The Geneva Conference on the Law of the Sea,’* International Affairs 
Moscow, July, 1958), p. 52. 
*0 Commenting on the narcotics clause, Sir Gerald Fitzmaurice wrote: 


‘This addition was morally impossible to object to, but it is none the less technically 
fortunate. It does not reflect current international practice, and does not have the 
e features as are common to the other cases.’’ ‘*Some Results of the Geneva 


onference on the Law of the Sea,’’ loc. cit., p. 105. 
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passing through the territorial sea toward mternal waters as well as over 
those lying in the territorial sea for pur 
gation 

An oversight in draftsmanship occurred when the United States Delega 
tion succeeded, by a narrowest margin of vote in the First Committee 
(21 to 20 with 54 abstentions). in deleting the words ‘‘lving in its ter 
ritorial sea or’ from the original text of Article 19(2).*' This was justi 


fied on the ground that 


ships which are ‘‘lying in” territorial sea are not considered to be in 
innocent ‘‘passage’” as the latter term is defined in paragraph 4 of 
article 15, unless they are stopped or anchored *“‘ incidental to 


ordinary navigation or by force majeure or by distress.’ * 


However, the same expression ‘‘lying in the territorial sea’’ is retained 
in Article 20(3), the counterpart of Article 19(2). 

More importantly, the continued inability of states to agree upon the 
width of the territorial sea and, to a lesser extent, their inertia in defining 
jurisdiction over foreign ships in the port, constitute a serious obstacle to 
any meaningful application of the Geneva Convention. 

On the positive side, the differential treatment accorded to ships merely 
passing through the territorial sea and to those lying in or passing through 
it after leaving internal waters, though not reflecting actual state practice, 
may be justified by the need for progressive development of international 
law. The adoption of Article 19(3) eoncerning the eonsular réle in 
criminal cases is also a weleome contribution by the Geneva Convention 

As a final observation, the Geneva Convention was a product of a con 
glomeration of factors, among which may be named the legalists’ search 
for the existing law, the idealists’ desire for a better law, the lobbyists’ 
concern for private shipping and fishing interests, the diplomatists’ in 
dulgence in negotiations and compromises, and the politicians’ preoeceu 
pation with military security, economie necessity, and other political con 
siderations. The weakness of the convention as examined above are those 
inherent in any attempted codification of international law, where prin- 
ciples are often subordinated to the need for unanimity. The codification 
of international law is thus a slow and tortuous task, reminiscent of the 


wartime problem oft convoy, whose speed is dictated by the slowest boat. 


813 U.N. Conference on the Law of the Sea 117. Par. 2 of Art. 19, as amended, was 
idopted by 68 votes to none, with 4 abstentions (ibid.). See note 52 above, for t! 
vote on the whole of Art. 19, as amended. 
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THE CONTRIBUTION OF SIR HERSCH LAUTERPACHT TO THE 
DEVELOPMENT OF INTERNATIONAL LAW 
The death of Judge Sir Hersch Lauterpacht on May 4%, 1960, brought 
to an abrupt and untimely end a life marked by a deep dedication to the 
development. of international law and by the breadth of its contribution 
to the growth of that law. [le stood in the first rank of the international 
lawyers of the common law world; his place among the great international 
lawyers of the present century is secure. The measure of the regard in 
which he is held is the great deference which is accorded to his views 
throughout a major proportion of the world 
Ilaving regard to the fact that he published his first book in English 
only after having taken his first two degrees abroad and having migrated 
to England and that he died at the comparatively early age of sixty-three 
Hersch Lauterpacht’s contribution to the development of international 
law is remarkable both for its amplitude and its richness. The salient 
characteristic of his legal thought is his sense of the completeness and the 
movement of international law. If Kelsen, who had been amongst his 
teachers at Vienna, can be said to be concerned with the morphology of 
international law, Lauterpacht was a physiologist of the law. His con- 
cern was very heavily with the development and function of the law of 
nations, rather than with the exposition of a static positive law resting 
solely upon state practice, adjudicated cases, and treaties. He viewed the 
development and growth of international law with cautious optimism but 
without extravagance or excess. His close contact with the world of af- 
fairs made him aware of what could be accomplished within the limits 
of practicality and prudence; political realities were never far from his 
mind. Moreover, his knowledge of history and of philosophy, as reflected, 
for example, in the first part of International Law and Human Rights, ha 
given him the virtue of patience and had persuaded him that creation an 
change in the law could not be rushed. His eritics might assert that he 
was a law reformer and that he failed to distinguish the law as it is from 
the law as it ought to be, but they overlooked the great pains to which 


Lauterpacht went in relating new doctrine to the historical continuity of 


the law. His advocacy of more effective protection of the natural and 


} 


inalienable rights of man was built both upon a philosophical foundation 
and upon the protection already accorded by international law to those 
rights... Again, in advocating that international law could take a more 
important role with respect to the conditions under which recognition ts 
extended to states and governments, he pointed out that: 
The practice of States, after allowance has been made for the dis 
crepancies due to the political implication of the function of recogni 


| International Law and Human Rights 3-141 (1950 
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tion, supplies a satisfactory basis for conceiving and presenting the 
process of recognition, in all its manifestations, as an act of law as 
distinguished from policy. From that practice it is possible to ex- 
tract legal principles eapable of general application.’ 
The policy subsequently pursued by the United Kingdom with respect 
to the recognition of Communist China is testimony to the persuasiveness 
of his views as well as to the compatibility of his theory of recognition 
with the realities of international relations. 

The confidence of Hersch Lauterpacht in the effectiveness of interna- 
tional law as a means of settling international disputes is given its most 
detailed expression in The Function of Law in the International Com- 
munity,’ a volume which is possibly the most important of his works. 
In this work, he rejected the distinction, more largely grounded in the 
nationalistic concerns of governments than in legal theory, between justi- 
ciable and non-justiciable disputes and between legal and political dis- 
putes. The completeness of international law, as manifested in the history 
of international adjudication as well as by the nature of international law 
itself, leaves no gaps in the law which are not already filled or are in- 
eapable of being filled. It follows that a declaration of non liquet finds 
no place in international law.t The gap between the admitted imperfec- 
tion of positive law and the réle which international law can be called upon 
to fulfill in the relations of states leads to a central question of the philos- 
ophy of international law and of legal science in general: 


Shall international law, by refusing to admit its present imperfections 
and by elevating them to the authority of legitimate and permanent 
manifestations of a ‘‘specific’’ law, abdicate the task of raising itself 
above the level of a primitive law of a primitive community ?* 
That question, in Lauterpacht’s view, can only be answered in the negative. 
Given the task which should be performed by international law and its 
inadequacy in its present form to do justice to individuals and to nations, 
particular importance attaches to the sources of international law. The 
problem is complicated by the absence of any legislature in the interna- 
tional sphere which might provide the law to be applied in international 
adjudications.* Since there is no central law-giver, it is customary inter- 
national law, the ‘‘unwritten’’ law, which must be brought to maturity 
by borrowings and by analogy. One of these sources, municipal law or 
what is now referred to in the language of the Statute of the International 
Court of Justice as ‘‘the general principles of law recognized by civilized 
nations,’’ formed the subject of his first published book, Private Law 
Sources and Analogies of International Law.’ ‘‘Dogmatie positivism’’ 
and a sociological conception of international law were there rejected in 


2 Recognition in International Law 3 (1948). 

8 1933. 

4#See also ‘‘Some Observations on the Prohibition of ‘Non Liquet’ and the Com- 
pleteness of the Law,’’ in Symbolae Verzijl 196 (1958). 

5 The Function of Law in the International Community 431 (1933). 

6 Ibid. at 257-258. 
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favor of a life-giving infusion of blood from systems of law which have 
already dealt with many problems having their counterpart in the inter- 
national realm.* The inclusion of general principles of law amongst the 
sources of law to be applied by the International Court lent particular 
force to the view that the Court could not declare itself incompetent to 
render judgment on the professed ground of lack of applicable law.® 

Natural law also gives strength to international law by liberating it 
from the confines of a positivism which places the ultimate foundation 
of conventional international law in the will of the state. He pointed 
out that when a decision of a court or an arbitral tribunal, grounded in 
the law as it exists, does not comport with justice or does not go far enough 
toward resolving the dispute between the parties, the tribunal may have 
authority to recommend terms of settlement which may owe some debt 
to moral law or to natural law.’® As the concern of Hersch Lauterpacht 
turned to the protection of the individual and of human rights, he found 
increasing inspiration in natural law.": Although he very seldom spoke 
directly of these matters, he felt most keenly, during the Second World War 
and in the years preceding it, the barbarities to which human beings were 
being exposed and of which many of his own relatives were the victims. 
He would have followed with keen interest the current progress of the 
European Court of Human Rights. 

From 1951 to 1955, Judge Lauterpacht was a member of the Interna- 
tional Law Commission of the United Nations and served as its special rap- 
porteur on the law of treaties. The fact that he was called upon to take 
over the work of the late Professor Brierly as rapporteur on the law of 
treaties and that this office then passed to Sir Gerald Fitzmaurice when 
Lauterpacht was elected to the Court, denied him the satisfaction of seeing 
his own work adopted by the Commission. His conception of codification— 
a view, it might be added, which had earlier been reflected in the recom- 
mendations of the United Nations Committee on the Progressive Develop- 
ment of International Law and its Codification '*W—denied any hard and fast 
distinetion between the codification and the progressive development of in- 
ternational law, the two of which he regarded as constituting part of the 
same ‘‘substantially legislative’ function.** A process which could make a 


®In the first case on which Judge Lauterpacht sat after becoming a member of the 

International Court of Justice, he had occasion in his separate opinion to refer to a 

**general principle of law’’ which had been ‘‘expressly sanctioned by the Court.’’ 


Advisory Opinion on Voting Procedure on Questions relating to Reports and Petitions 
concerning the Territory of South-West Africa, [1955] I.C.J. Rep. 67 at 105 

*See The Function of Law in the International Community 53-54 (19 

10 Op. cit. note 4 above, at 212-220. 

1See An International Bill of the Rights of Man (1945), and International Law 


and Human Rights 73-141 (1950). 

12 Report of July 18, 1947 (U. N. Doe. No. A/331 (1947)). 

13 **Codification and Development of International Law,’’ 49 A.J.LL. 16, 29 
1955); and see Survey of International Law in relation to the Work of Codification 
of the International Law Commission (Memorandum submitted by e Secretary- 
General) 63-68 (U. N. Doe. No. A/CN.4/1/Rev.1) (1949), which was actually written 
Lauterpacht. 
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weighty contribution to the development of international law and could 
help to bring it out of its primitive condition was, in his view, not being 
given sufficient support by the ‘‘token forees’’ which had been mustered 
for that effort. He was alive to the political difficulties in the way of 
codification and the lack of interest on the part of governments, and was 
chaeacteristically temperate in his criticism of the working of the In- 
ternational Law Commission, albeit somewhat disappointed in the record 
of its progress.'* 

The final means of the development and creation of law—the work of 
the International Court of Justice—became of more than academic concern 
to Judge Lauterpacht upon his election to the International Court in 1955. 
His last major work, The Development of International Law by the In- 
ternational Court,’® was a second and very substantially revised edition 
of a monograph published in 1934. It was largely completed before he 
became a member of the Court, although published after he had assumed 
judicial office. Quite properly, he refrained from comment upon cases 
which had come before the Court after his election, and also warned ad- 
vocates before the tribunal that judges might legitimately depart from 
previous expressions of opinions,’® an admonition which was not entirely 
without relevance to the volume in which it appeared. Looking back over 
the jurisprudence of the Court and of its predecessor, the Permanent Court 
of International Justice, and weighing the extent to which the Court had 
been resorted to for the settlement of international disputes, he could only 
conclude that the Court had been ‘‘debarred from directly acting as an 
important instrument of peace’’ but had nevertheless ‘‘made a tangible 
contribution to the development and clarification of the rules and prin- 
ciples of international law.’’'’ He believed that a full and considered 
exposition of the law bearing upon a case was of particular importance in 
the International Court, which had a certain burden of persuasion to dis- 
charge. The detailed elaboration of the law would in turn add to the whole 
corpus of international law in such a way that the law thus articulated in 
a particular case would possess far greater importance than the resolution 
of the dispute itself or the determination of a single crucial point upon 
which the case might be said to turn. 


14 ** Codification and Development of International Law,’’ 49 A.J.I.L. 16 (1955). 

151958. This work received the Annual Award of the American Society of In- 
ternational Law for 1960. The first edition was published under the title of The De- 
velopment of International Law by the Permanent Court of International Justice 
(1934) and was composed of 5 lectures which he had delivered in 1933 at the Geneva 
Graduate Institute of International Studies. 

16**This problem [that of the prolific and occasionally indiscriminate citation of 
authors in the written and oral pleadings of the parties] arises in particular in con- 
nection with the habit, which is objectionable and a potential source both of abuse 
and embarrassment, of referring—with some hopeful emphasis—to previous expres 
sions of opinions by adjudicating Judges themselves. For these may, without any 
legitimate imputation of inconsistency, undergo a change in the light of the argument 
and information supplied by the parties or of the deliberations of the Court.’’ The 
Development of International Law by the International Court 25, note 82 (1958). 
17 At 5. 
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To a bench which is known for the scholarly distinction of many of its 
members, Judge Lauterpacht brought a remarkably fertile yet disciplined 
mind. The importance which he attached to the development of law by 
the Court accounts for the detail in which his views were enunciated in 
the substantial number of separate and dissenting opinions which he 
prepared. In both cases respecting the question of South West Africa,** 
Judge Lauterpacht, although agreeing with the Court as to the result 
reached, prepared lengthy separate opinions which are highly important 
contributions to the constitutional law of the United Nations, and more 
particularly to the law concerning the legal effect of resolutions of the 
General Assembly. He was not able to agree with the majority of the 
Court in the Norwegian Loans Case that the case could be disposed of 
simply by holding that Norway should be allowed to avail itself of the same 
right to determine whether a question was one of domestic jurisdiction 
which had been reserved by France. The ‘‘automatie reservation’’ was 
shown in his separate opinion to be inconsistent with the Statute of the 
Court, to be incapable of creating any legal obligation, and to be an es- 
sential element of the acceptance of the jurisdiction of the Court, not 
capable of being severed from it.'® It was natural that he should, in 
the Interhandel Case,*° return to the similar qualified acceptance by the 
United States of the compulsory jurisdiction of the Court, as embodied in 
the so-called ‘‘Connally Reservation.’’ Because, in his view, the instru- 
ment deposited by the United States was without legal effect, the Interna- 
tional Court lacked jurisdiction even to indicate interim measures of pro- 
tection. In light of the controversy over the withdrawal of the Connally 
Reservation, particular interest in his observations was taken in the 
United States, and his opinions in both the Norwegian Loans and Inter- 
handel Cases were widely quoted in this country. While he was himself 
opposed to the ‘‘self-judging’’ reservation, he was too realistic to maintain 
that it was unreasonable for states to reserve certain questions from their 
submission to the compulsory jurisdiction of the Court. 

The highly original contribution made to international law by the writ- 
ings and judicial opinions of Hersch Lauterpacht was accompanied by 
other labors, largely of an editorial character, by way of service to the 
profession. He founded, with Lord MeNair, the Annual Digest of Public 
International Law Cases (now the International Law Reports), of which 
he was the sole editor from 1935 until the time of his death. The Annual 
Digest was in itself an affirmation of the unity and richness of interna- 
tional law, whether applied by international or municipal courts. The 
twenty-three volumes which Lauterpacht edited show how baseless are 
fears that international law is incomplete or so uncertain as to render 


18 Advisory Opinion on Voting Procedure on Questions relating to Reports and 
Petitions concerning the Territory of South-West Africa, [1955] I.C.J. Rep. 67, 90; 
Advisory Opinion on Admissibility of Hearings of Petitioners by the Committee on 
South West Africa, [1956] LC.J. Rep. 23, 35. 

19 [1957] L.C.J. Rep. 9 at 34. 

20 Switzerland v. United States of America (Preliminary Objections), [1959] L.C.J. 
Rep. 6, 95. 
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it a dangerous instrument for the peaceful settlement of international 
disputes. ‘Those who had oceasion to observe his editorial work on these 
volumes were aware of the demands of time and energy they placed upon 
him. International lawyers must be grateful for his labors, for without 
these volumes research in the adjudicated cases would be extremely dif- 
ficult and, for those denied extensive libraries, impossible. His editorship 
of the British Year Book of International Law, which fell to his care from 
1944 to 1954, further enhanced the reputation of these volumes as a 
repository of articles of lasting importanee. He exercised a strong 
editorial hand over this publication. He avoided matters of transient in- 
terest and had as one of his criteria for the selection of articles whether 
the particular paper would in future years continue to be a useful contribu- 
tion to the science of international law. It is fair to say that his influence 
is reflected in the final form of many of the articles published, and that 
the eleven volumes which appeared under his editorship reflect his own 
high standards of scholarship and his conception of the orderly develop- 
ment of international law. 

Even where there is a lack of familiarity with his monographic con- 
tributions, Hersch Lauterpacht’s name is widely known for his service as 
the editor of Oppenheim’s International Law, beginning with the fifth 
edition of 1935. The parallels between the lives and interests of the two 
Whewell Professors lent singular appropriateness to Lauterpacht’s as- 
suming the office of editor. Both were transplanted scholars, originally 
trained in the civil law; both had held academic appointments at the 
London School of Economics and at Cambridge; both, regrettably, died in 
their early sixties. The description of Oppenheim’s character which ap- 
pears in Roxburgh’s preface to the third edition could with equal ap- 
positeness be applied to his successor: ‘‘All who were thus drawn within 
his circle were fascinated by his enthusiasm and personal charm.’’ ** 

The two volumes of Oppenheim, which were very materially revised by 
the editor, are regarded throughout the English-speaking world as the 
standard general treatise on international law. The editing of the British 
Year Book of International Law and of the International Law Reports kept 
him constantly abreast of new thoughts and practices, with the result that 
each edition of the treatise could be counted upon to present a contemporary 
and realistic perspective on international law. 

Although the majority of the contents of the most recent editions of 
these two volumes were of his composition, working with an established 
text did not give him free scope for the development of his own ideas, and 
it is regrettable that death cut short his plans to publish a treatise which 
would have appeared under his own name alone. In the preface to the 
eighth edition, he had spoken hopefully of such a treatise: 

I am conscious of the doubts voiced, on that account [the material 
changes which had been wrought in the volume], by friendly critics and 
of their exhortations that I should assume full responsibility, under 


211 Oppenheim, International Law vii (8th ed., Lauterpacht, 1955). 
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my own name, for a treatise on International Law. I hope, in due 
course and subject to other calls, to comply with these wishes. In 
the meantime, so long as the demand for ‘‘Oppenheim’’ continues, | 
have not felt justified in abandoning a treatise whose usefulness is 
widely acknowledged.** 


Some portents of the projected volumes are to be found in the writings of 
the later years of his life. A developing interest in the new problems of 
international organizations, as forming an integral part of international 
law, is, for example, reflected in the Appendix on ‘‘Specialised Agencies 
of International Co-operation and Administration’’ which he added to the 
eighth edition of Volume I of Oppenheim and in his separate opinions in 
the two cases relating to the status of South West Africa.** 

His final published work was in the tradition of service; he had edited 
the portion of the British Manual of Military Law ** which dealt with the 
Law of War on Land, even as Oppenheim had collaborated in the prepara- 
tion of a similar treatise before the First World War.*° The systematic 
and detailed exposition of the law which this volume contains is vividly 
illustrative of the fallacy of the unfortunately common interpretation of 
the maxim inter arma leges silent. 

This brief statement about the contribution of Hersch Lauterpacht to 
the development of international law could not be complete without some 
reference to the stimulus and assistance which he gave to his students. 
Despite the great amount of energy and time which he applied to his 
scholarly work, he was generous of time and kindness in launching many 
young international lawyers upon their careers. As editor of the British 
Year Book of International Law, he followed a practice of including in 
each volume a certain number of contributions by younger writers, many 
of whom had been his students. He had a remarkable capacity, founded 
in largeness of soul, to inspire those who studied under him or looked to 
him for guidance. What he taught his students about the law was per- 
haps less important than the influence he exercised over them; from him 
they took on some of his own sense of dedication and reverence for the law. 

It is still too early, only a few months after the death of Judge Lauter- 
pacht, to measure the full impact of his influence upon international law. 
It is not insignificant that despite the rapidity of change in the interna- 
tional scene during the last three decades, the writings of Lauterpacht 
some thirty years ago still possess a timeliness and an applicability which 
reward study. International law will continue to bear the imprint of his 


contributions. 
Pui C. Jessup and R. R. Baxter 
22 Ibid. at vi. 23 Ibid. at 977; and see note 18, above. 


24The Law of War on Land; being Part III of the Manual of Military Law (W.O. 
Code No. 12333) (1958). 

25 Edmonds and Oppenheim, Land Warfare; An Exposition of the Laws and Usages 
of War on Land for the Guidance of Officers of His Majesty’s Army (1912). 
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THE LAW OF THE SEA AROUND US 


The Second Geneva Conference on the Law of the Sea is already an event 
of ‘‘last year.’’ Its story has been admirably told in this JouRNAL by 
Arthur H. Dean, who, as Chairman of the United States Delegation, led 
what he justifiably calls the ‘‘Fight for Freedom of the Seas,’’ in 1960 as 
he did in 1958.'. One cannot imagine any teacher of international law in 
the United States not citing to his class that article as required reading this 
year. Just as the United Nations General Assembly, which began last 
September, compelled the most proper diplomats to realize that, monstrosity 
or not, the United Nations is a factor of inescapable importance in inter- 
national relations, so the Geneva Conference forces the realization that the 
codification of international law is another of the activities of today’s world 
which we ignore at our peril. The gentlemen who met at Vienna so many 
years ago kept their shoes on, and, if one is pardoned for a vernacular 
metaphor, their shirts as well. The scene was different in New York last 
autumn. When in 1930 the League of Nations convened at The Hague a 
Conference for the Codification of International Law, the lawyers debated 
vigorously and little emerged in the way of international agreements. It 
is too soon to say what tangible results may emerge from the two Geneva 
Conferences on the Law of the Sea, but it is timely to study the procedure 
and to begin to evaluate the experience. Things have changed since 1930. 

It is not that international law in the past has been a stranger to na- 
tional interests or that this part of the law has been more immune than 
much of national law to political stresses and strains. A promising at- 
tempt in 1909 to codify the law of neutral and belligerent rights at sea 
failed because the British Parliament thought the British national interest 
would be prejudiced by the Declaration of London. Many inter-American 
conferences drafted resolutions and treaties prohibiting intervention before 
those responsible for the foreign policy of the United States were prepared 
to agree. Apparently innocuous proposals for improving the procedures 
of the United Nations have been unable to reach shore over the shallows of 
what were thought to be national interests. 

It seems searcely necessary to review again the steps leading up to the 
1960 Second Geneva Conference on the Law of the Sea.? It is sufficient 
to recall that it was convened by a resolution of the General Assembly to 
try once more to solve the central problem of the breadth of the territorial 
sea and fishery limits which the first conference had been unable to settle. 

Nothing better illustrates the nature of the problem facing this conference 
than the footnote to the title of Mr. Dean’s article. The footnote is a 
generous acknowledgment of the assistance of the members of the United 
States Delegation which he headed. Of course his modesty prevented 
his speaking of himself so that one should note at the outset the significance 


1 Dean, ‘‘The Second Geneva Conference on the Law of the Sea: The Fight for Free 
dom of the Seas,’’ 54 A.J.I.L. 751 (1960). 

2In Mr. Dean’s article above cited, there are ample citations to various sources and 
documents. The present writer referred to some of the background in ‘‘The United 
Nations Conference on the Law of the Sea,’’ 59 Columbia Law Rev. 234 (1959). 
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of the choice of so outstanding a lawyer, even though he was not formerly 
known in academic circles as an expert on the territorial sea. As a first- 
rate lawyer Mr. Dean has among other qualities the capacity to master 
an intricate body of subject matter and skill as a negotiator. The docu- 
mentation of the conference, sufficiently revealed in the sources already 
cited, testifies to the complexity and technical character of the data to be 
mastered. The presence on the Delegation of fishery experts and a repre- 
sentative from the National Science Foundation is further proof. The 
importance of the problems to American business interests, themselves well 
briefed on the modern scientific basis of great fishery enterprises, reveals 
another source of both difficulty and assistance for the Delegation, which 
included representatives of the Fishing Vessel Owners Association, of the 
National Shrimp Congress and of the National Canners Association. The 
Departments of State, Interior, and Defense were represented, with special 
representatives of the Navy. But over and above all these and the panoply 
of usual legal and diplomatic aides, the Delegation included that category 
which has become so familiar in the operations of the United Nations Gen- 
eral Assembly—the Liaison Officer. The Geneva Delegation included these 
important aides for the Far East, the Middle East, Western Europe, Africa, 
and Latin America. This was a conference of 87 nations. Every item in 
the proposed drafts could affect or could seem to affect the local interests of 
one or more of these states. Within NATO there is the problem of Ice- 
landic tisheries. Within the O.A.S. there is that wide variety of positions 
with the special problems of the 200-mile zones claimed by some of the states 
bordering the Pacific. Africa, slowly awakening to the uses of interna- 
tional law and the desirability of protecting coastal fisheries from the in- 
vasion of great factory ships from far away, hardly realized, as Mr. Dean 
notes, that the greatest danger may loom from the huge new Russian 
fleet of such ships. But as has often been noted, the clash between the 
interests of the coastal and the distant-waters fishermen exists also as 
a domestic problem within several of the states of the West and the one 
interest is no more a vestige of colonialism than the other. As in 1958, 
the Arab-Israeli issue was dominant in the Middle East. Asian views 
and interests, both political and economic, ranged widely from Pakistan 
to Indonesia, and Japan remained one of the staunchest upholders of the 
three-mile limit. 
Mr. Dean records: 


Members of the American Delegation traveled during the six months 
previous to the Conference to the Far East, to Southeast Asia, to 


8 One notes the frank statement by the representative of Lebanon, Mr. Fattal: ‘‘ His 
Government was concerned not so much about the width of its country’s territorial sea 
as about the problem of the Gulf of Akaba. Lebanon, whose liberalism and traditional 
reasonableness were well known, wished to stress that, although the Conference had 
feigned to ignore it and had subjected it to a conspiracy of silence, that problem, to- 
gether with the tragedy of Palestine, had never ceased to influence decisions one way or 
another.’’ Provisional Summary Record of the Thirteenth Plenary Meeting, April 26, 
1960, p. 4. 
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Latin America and to the countries of Europe in an effort to confer 
and to reach agreement beforehand on keeping the high seas as wide 
as possible and the territorial sea as narrow as possible. The Dele- 
gation worked closely with the representatives of the United Kingdom, 
Canada, France, Belgium, The Netherlands, West Germany, Spain, 
Portugal, Italy, Greece, Turkey, Norway, Sweden, Denmark and 
Ireland and with many nations in the Far East, the Middle East, 
Latin America and Africa. 


One may perhaps be excused for the thought that the countries named 
seem to be the obvious ones and that the reader wonders more acutely 
just which of the states in the four general areas could have been listed. 
The final vote on the proposal put forward jointly by the United States 
and Canada, as Mr. Dean records, polled in opposition the Soviet Union 
and its eight satellites; Yugoslavia; 7 Arab states: Saudi Arabia, 
Yemen, United Arab Republic, Libya, Moroeeo, Sudan and Iraq; Burma, 
India and Indonesia; six Latin American states: Mexico, Panama, Venezu- 
ela, Ecuador, Peru and Chile; and Guinea alone of the new states south 
of the Sahara, and Iceland alone from the North Atlantic group. These 
28 votes plus 5 abstentions against 54 affirmative votes meant that the 
joint proposal lacked just one vote of the necessary two-thirds. Treaties 
have been lost in the United States Senate by as narrow a margin. 

The Final Act of the Second United Nations Conference on the Law of 
the Sea was signed on April 27, 1960. A month later, on May 31, the 
Supreme Court of the United States handed down its decisions in the 
eases of United States v. States of Louisiana, Texas, Mississippi, Alabama 
and Florida.* The Court is careful to distinguish throughout the problem 
of rights under the law of the United States as between the several States 
and the Federal Government, but international law was so abundantly 
argued before it and had such relevance to some of the questions to be 
decided that the Court could not wholly ignore the law of nations. If 
the Court had had the advantage of reading Mr. Dean’s article, or a few 
of the sources which he cites, it would scarcely have made the statement 
that ‘‘the concept of the territorial sea did not arise in international law 
until after this country achieved its independence.’’® The Court might 
have found of particular interest the earlier insistence of neutral states 
on their ‘‘territorial right’’ in the marginal sea. The Court, it may be 
noted, did make use of some of that extraordinarily competent documenta- 
tion prepared for the International Law Commission and the Conference by 
the United Nations Secretariat.’ It is submitted that the Supreme Court 


4363 U.S. 1, 121, 80 Sup. Ct. 961. Cf. 54 A.J.1.L. 895 (1960). 

5363 U.S. 1 at 74, 80 Sup. Ct. 961 at 1002. 

6 See, for instance, footnotes 28-31 of Mr. Dean’s article. 

7 Among the latest items prepared and furnished to the Conference were the ‘‘Synop- 
tical table concerning the breadth and juridical status of the territorial sea and adjacent 
zones,’’ A/CONF.19/4, Feb. 8, 1960; ‘‘Supplement to Laws and Regulations on the 
Regime of the Territorial Sea,’?’ A/CONF.19/5, Feb. 10, 1960, and addenda thereto; 
and Supplement to the Bibliographical Guide to the Law of the Sea, A/CONF.19/6, 
Feb. 1, 1960, and addendum thereto. 


1961] EDITORIAL COMMENT 107 


also revealed its lack of understanding of the law of territorial waters on a 
point which was of importance to its decision. The Court said: 


Early in this country’s history, the modern notion had begun to 
develop that a country is entitled to full territorial jurisdiction over 
a belt of waters adjoining its coast. However, even this jurisdiction 
is limited by the right of foreign vessels to innocent passage. The 
extent to which a nation can extend its power into the sea for any 
purpose is subject to the consent of other nations, and assertions of 
jurisdiction to different distances may be recognized for different 
purposes. In a manner of speaking, a nation which purports to 
exercise any rights to a given distance in the sea may be said to have 
a maritime boundary at that distance. But such a boundary, even if 
it delimits territorial waters, confers rights more limited than a land 
boundary. It is only in a very special sense, therefore, that the 
foreign policy of this country respecting the limit of territorial waters 
results in the establishment of a ‘‘national boundary.’’ ® 


The Supreme Court itself has clearly recognized that territorial waters 
are part of the territory of the United States, e.g., for the application 
of the 18th Amendment and the Volstead Act.® The restriction on the exer- 
cise of jurisdiction which is imposed by the right of innocent passage 
does not mean that the rights in territorial waters are any more limited 
than those on the land territory, where the exercise of jurisdiction is 
limited by such rights as those of foreign embassies. So far as appears, 
the Supreme Court does not deny that inland waters are within the ‘‘na- 
tional boundary’’ and it seems to recognize that the line marking the sea- 
ward limit of inland waters may be drawn across the mouth of a bay. 

Similarly, at the Conference on the Law of the Sea many delegations 
blurred the distinction between the coastal state’s national boundary on 
the seaward edge of the territorial sea and the various jurisdictional rights 
which may be exercised upon the high seas. The final compromise pro- 
posals advanced jointly by the United States and Canada, in which 
the distinction is clearly made between the six-mile territorial sea and the 
additional belt of six miles in which special fishery rights may be exercised, 
are based upon the distinction. So is much of the United States argu- 
mentation such as that concerning rights in the airspace above territorial 
waters. It is unfortunate that the majority of the Supreme Court did 
not in this respect share the view of Mr. Justice Black, who said: ‘‘We 
may agree with the Government that the term ‘boundary’ was used here 
in its usual sense to mean the limit of territory, which in the case of a 
coastal boundary, would mean the outer limit of the territorial sea.’’ *° 

It is not easy in reading the summary record of a conference to be sure 
that one appreciates the nuances which may have been conveyed by even 
the tone of voice, but even a summary record is remarkably illuminating in 
bringing out the contrasts between various representatives who spoke. At 


8 363 U. S. 1 at 34, 80 Sup. Ct. 961 at 981. 
® Cunard Steamship Co. v. Mellon, 262 U. S. 100 (1923), reprinted in 17 A.J.I.L. 563 
(1923). 
10 363 U. 8S. 1 at 89, 80 Sup. Ct. 961 at 1010. 
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one point the reader, if he be a student of international law, is inclined 
to drink in with satisfaction the clear legal approach of the Legal Adviser 
of the French Foreign Office; at another place in the record he reminds 
himself that the Devil can quote Scripture to his purpose. It remains 
true that there was abundant discussion of the basic question of how 
international law is made and how it ean be changed. Perhaps undue 
attention was paid to the significance of a two-thirds’ vote. It has been 
recalled above that a treaty may become or fail to become part of the 
supreme law of the United States by virtue of a single Senatorial vote, 
but a single vote has no such legislative function in international law. 
The view of the Canadian representative, Mr. Drew, is realistic: 


It has been suggested that even a two-thirds vote of the Conference 
would not satisfactorily solve the problem, as some States would still 
not abide by the Conference’s decision. He believed it would be a 
denial of the procedural principles on which the Conference stood 
to decide that the only way to agree was to yield to a position sup- 
ported by a minority. He hoped, on the contrary, that when two 
thirds of the Conference had accepted the proposal many delegations 
which had hitherto advocated a territorial sea more than six miles 
broad would consider it desirable to conform to the general arrange- 
ment." 


Yet many delegations made it clear that they voted for the proposal 
of a six-mile breadth of territorial waters plus a six-mile fishery zone solely 
with a view to helping to reach agreement; that agreement having failed, 
they resumed their original position, e.g., in the case of the United States, 
insistence that the three-mile limit is the only one recognized in inter- 
national law. It does not seem to have been thought that the fifty-four 
states which voted for the United States-Canadian proposal might now 
proceed to ratify a multilateral convention embodying its terms. One 
assumes that the non-participation of certain states would make such a 
move unsatisfactory to those states for whom it would involve a sacrifice. 
Presumably, therefore, the necessities of such practical matters as fisheries 
will have to handled on a bilateral or regional basis as they often have been 
in the past. On September 28, 1960, representatives of the United King- 
dom and of Norway reached agreement in Oslo on an arrangement which 
seems to follow rather closely the lines of the United States-Canadian pro- 
posal at Geneva; that is, British recognition of a Norwegian twelve-mile 
fishery zone, but with the right reserved to British fishermen to fish in the 
outer six-mile belt of this zone for a ten-year transitional period.** Ap- 
parently the negotiations with Iceland encountered greater difficulties,’ 
but as this is being written in mid-October the outcome is not known to the 
writer. Perhaps a multiplicity of bilateral or regional arrangements will 
set a pattern and demonstrate their advantages. Meanwhile frictions and 
perhaps serious conflicts must be anticipated. 

11 Provisional Summary Record of the Sixth Plenary Meeting, April 20, 1960, p. 3 
12 London Times, Sept. 29 and 30, 1960. 

13 Tbid., Oct. 11, 1960. 


1961 | EDITORIAL COMMENT 109 


Whatever the actual progress toward negotiated fishery agreements, it 
is to be hoped that some of the good results obtained at the First Geneva 
Conference on the Law of the Sea will be secured through widespread 
ratifications of those conventions. Another year’s observation of the 
results of both conferences should furnish useful guides to law-minded 
governments on the most satisfactory way in which to continue the pro- 
cess of progressive development of international law and its codifieation. 
One point might be noted now, and that is that a study of these two con- 
ferences suggests that the familiar separation of developments in inter- 


‘ 


national organization between ‘‘functional’’ and ‘‘political’’ (a separa- 
tion which this writer still believes to be of real value in an historical 
study) may no longer be capable of contemporary application. It may 
have to go the way of the formerly popular distinetion (which still finds 
support in some of the language of the Charter of the United Nations) 


between ‘‘justiciable’’ and ‘‘non-justiciable’’ or between ‘‘legal’’ and 
‘*political’’ questions. It is unhappily necessary to recognize that it is the 


political which has overflowed the legal and not vice versa. 


C. JEsSSuP 


CODIFYING PEACEFUL CO-EXISTENCE 


Codification of the principles of peaceful co-existence was accepted 
by the International Law Association at its 1960 conference as a major 
task for the coming biennium.' The British Prime Minister, on suggestion 
of the French Government, is said to have planned to present a draft 
code to the ‘‘summit’’ conference of May, 1960,’ but, with the failure of 
the conference to convene, the draft remained in the Foreign Office files. 
The International Law Association’s effort becomes, therefore, the first 
attempt publicly to prepare a code for our time, similar in some way, it 
is suggested, to the unwritten code that kept a measure of harmony during 
the nineteenth century between fiercely competing great Powers.’ — Inter- 
national lawyers cannot but be concerned with this effort to draft yet 
another code, particularly since it is to put precision into a concept which 
many of them find it hard to understand. 


1 Resolution 7, Hamburg Conference of the International Law Association, 1960 
(to be published in Report of the Forty-Ninth Conference, Hamburg, 1960): ‘*‘ The 
49th Conference of the International Law Association, held at Hamburg in the month 
of August 1960, having discussed the report of the Committee concerning the legal 
aspects of coexistence, invites the Committee to continue its search during its sub 
sequent work for a synthetic definition of coexistence and to prepare a_ reasoned 
bibliography on the subject; charges the Committee to examine in particular (a) the 
legal aspects of disarmament, and (b) the question of codification of the principles 
of peaceful coexistence; authorizes the Committee to seek, if the cireumstances re 
quire, the collaboration of experts, especially as to the means of putting disarmament 
into effect; requests the Committee to submit to the next Conference of the ILA a 
general report on the problems studied’’ (unofficial translation of the French text). 

2See Henry S. Hayward, ‘‘Britain Indicates Modified Presummit Role,’’ Christian 
Seience Monitor, May 5, 1960. 

3 Leading article, ‘‘ Coexistence Code,’’ Manchester Guardian Weekly, March 31, 196 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 50 

For four years the International Law Association has been discussing 
the concept. At its Dubrovnik Conference of 1956 the members had de 
bated a report presented by the then President, Dr. Milan Bartos of Yugo 
slavia.t A committee was created thereafter to prepare a detailed study 
in the light of what had been said at Dubrovnik.* The committee's report, 
as submitted to the New York Conference of 1958, reviewed various defini 
tions of the concept but drew no conclusion, asking for more time to study 
the subject. By resolution the Association granted the request and di- 
rected that a definition be submitted to the Hamburg Conference of 1960." 
Still, consensus on a definition proved impossible, and the committee could 
propose to the Association at Hamburg only an attempt at codification.® 
By so doing the committee hoped to make the task conerete. The question 
to be asked is whether the task is possible of performance. 

To answer the question the committee must consider quite divergent 
views as they have appeared on the record of the International Law Asso- 
ciation and as they are presented in reflection of positions already taken 
by governments and scholars elsewhere. The concept of peaceful co- 
existence is unclear and is relatively new as a legal concept. Authors 
agree that its first appearance in treaty form dates from 1954, when it 
was written into the treaty between India and the People’s Republic of 
China as one of the bases for fixing the status of Tibet.® Since that time 
it has been adopted for use in several treaties and many declarations and 
has been made one of the desirable principles of international intercourse 
enunciated at Bandung in 1955. Khrushchev has made it the goal of 
Soviet foreign policy.’® 

Chinese and Soviet espousal of peaceful co-existence has fixed the con- 
cept in many minds as epitomizing international relations conceived in 
contemporary Marxist-inspired terms, #.e., as relations during an epoch 
when Marxist-oriented states do business with states not so motivated and 
await the ultimate collapse of the non-Marxist political and economic sys- 
tems. Rejecting such an interpretation of the current era as the interim 
before Marxist-oriented states inherit the earth, many non-Marxist scholars 


4See Int. Law Ass’n., Report of the Forty-Seventh Conference, Dubrovnik, 1956, 
pp. 17-39. 

5 The committee was chaired by Me. Henri Cochaux (Belgium); with Prof. M. Rad 
ojkovié (Yugoslavia) as rapporteur, and members representing the Branches of the 
United Kingdom, the U.S.S.R. and the U.S.A. 

6See Int. Law Ass’n., Report of the Forty-Eighth Conference, New York, 1958, 
pp. 443-446. 

7 Resolution 7, ibid., pp. xiii—xiv. 

8 Report of the Committee on the Juridical Aspects of Co-Existence, printed pro- 
visionally as a conference document; to appear finally in Report of the Forty-Ninth 
Conference, Hamburg, 1960. 

9 For a history of the term, see Communication de Me. Henri Cochaux, loc. cit. note 
6 above, at 468-484. The history makes clear that the term is being given a new meaning 
and is to be distinguished from the term utilized in the Lotus case by the Permanent 
Court of International Justice. 

10 S-e N. S. Khrushchev’s speech at Andrews Field on arrival in the U.S.A., Sept. 15, 


1959, thrushchev in America 13 (1960) 
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and the governments of the states of which they are citizens have refused 

to accept the word as designating the current era. The non-Marxists prefer 

to use the term ‘‘co-operation’’ as indicative of their goal.’’ Still, the 

term ‘‘peaceful co-existence’’ has been pushed with such fervor and has 

been so presented as the only alternative to war that its use has become 

popular in large areas of the world. Even for those who find its meaning 


less desirable than the condition suggested by ‘‘co-operation,’’ because it 


‘‘cold war,’’ total 


suggests a stage nearer a condition of war or at least 
rejection is now impossible without risking misunderstanding of motives 
in Asia and Africa.'* With all its imperfection, the term now has to be 
accepted as descriptive of contemporary aims. Those who dislike the 
Marxist-type connotations attached to it have no recourse but to impreg- 
nate it with satisfactory meaning. What this meaning will be can be 
expected to differ, even among persons sharing the aspirations of the West, 
but any meaning will probably be acceptable only if it contains as its com- 
mon denominator elements such as those expressed by a committee of the 
American Branch of the International Law Association in 1958. 

The American scholars refused to define the term, but they concluded 
that for them peaceful co-existence, to be acceptable as a policy goal, must 


be interpreted as 


a concept requiring vigorous efforts to bring all peoples of the world 
closer together so that there may be an evolution of an informed, 
educated world publie prepared to formulate policies designed to 
further the economic and political development of all peoples ... a 
concept opposed to forceful measures designed to impose the will of 
a strong power or group of powers upon a power or group of powers 
believed to be less strong."* 

Since codification has been made the task of the next biennium for the 
major worldwide non-governmental mass association of international law- 
yers, an association bringing together scholars from every school of politi- 
cal and legal thought, many viewpoints wil be presented to the draftsmen 
for consideration. What are these likely to be, and will they be so con- 
flicting as to make codification impossible ? 

The U.S.S.R.’s scholars will surely urge at the outset that the concept 
be related solely to keeping the peace between ‘‘two diametrically different 
economic systems,’’ for that has been the limitation recommended by the 
Legal Adviser to the Soviet Ministry of Foreign Affairs..* For others 
the concept will not be limited so narrowly, for they believe that conflicts 
originate in tensions quite unrelated to the relationships between the 


11 For an account of the UNESCO debate, see John N. Hazard, ‘‘ Legal Research 
on ‘Peaceful Coexistence,’ ’’ 51 A.J.I.L. 63 (1957). 

12 See Peaceful Coexistence: A New Challenge to the United Nations. Twelft! 
teport, Commission to Study the Organization of Peace, Arthur N. Holeombe, Chair 
man (June, 1960). 

18 See Proceedings and Committee Reports of the American Branch of the Inter 
national Law Association, 1957-1958, p. 85 at 93 (1958). 

14See Grigory I. Tunkin, ‘‘ Coexistence and International Law,’’ 95 Hague Academy 
Receuil des Cours 6 (1958, ITT). 
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Marxist-oriented states and those of other persuasion. Religion, race, 
economie and social condition are seen all to play a part in creating ten- 
sions of major proportions. This broader coneept will be demanded by 
most non-Marxist lawyers as the starting point for the codifiers so as to 
prevent oversimplification through the code of the causes of tension 
and thus distorting of current issues, dividing the world falsely into only 
two camps, and suggesting that there are no causes of conflict other than 
the difference between the Warsaw and the NATO Powers and no alter- 
native between the positions of the East and the West. Yugoslav scholars 
have already protested bipolarization, and they and others ean be expected 
to reassert their position that peaceful co-existence can be threatened even 
within the Communist group. 

If co-existence is accepted as related to maintenance of peace by elimin- 
ating as many sources of tension as possible, rather than to preservation 
of peace in a bipolar world, can the concept be distinguished in its rela- 
tion to a body of law from the whole corpus of international law? Is 
peaceful co-existence under such an approach other than international 
law in its totality, or at least its near totality, shorn perhaps of the law 
relating to the conduct of warfare? That is a question already on many 
lips and likely to discourage at the outset any serious attempt at ecodi- 
fication. 

The juridical aspects of peaceful co-existence seem to Professor Bartos 
to represent the elements of a new and more developed international law 
of a new community of states operating within the principles of the United 
Nations Charter.’® Under such a view there is a new international law 
current in the 1960's and the code’s task would be to identify the new ele- 
ments and leave to the traditional texts identification of pre-United Na- 
tions law. Still, even the post-1945 elements are numerous and so inter- 
twined with the legal institutions of the past that it would be difficult to 
segregate them for codification in any relatively brief document. Mani- 
festly the International Law Association’s codifiers cannot undertake a 
task comparable to that of the International Law Commission or to that of 
the growing body of experts engaged in discerning the vast body of law 
that is now being classed as the law of the United Nations Charter. The 
codifiers must have less ambitious goals. 

A solution to the problem of breadth of coverage was offered in the 
debates at the Hamburg Conference by the committee member from the 
United Kingdom, Professor Andrew Martin. He proposed limiting the 
code to priority matters. In this view the code would set forth a few 
major principles selected for codification from the entire body of interna- 
tional law because of the commanding importance they are believed to 
have in preserving peace under the special circumstances of the 1960’s. 
The code would not be drafted for all time, nor would it treat all subjects. 
It would identify those elements of international law which the codifiers 


15See Milan Barto’, ‘‘Quelques Observations sur la Coexistence Pacifique Active,’ 


7 Jugoslovenska Revija za Medunarodno Pravo 216 at 218 (1960). 
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deemed critical to preservation of peace in the face of immediately pressing 
perils. The wisdom of Professor Martin’s approach cannot but be compel- 
ling upon the other members of the committee. 

Once the seope of the code has been determined, the codifiers will face 
the matter of form. Form is significant, for it will determine in eon- 
siderable measure the substance of the draft. The form of the United 
Nations Universal Declaration of Human Rights might be taken as a 
model. It is attractive for the purpose of a code of peaceful co-existence, 
for it would make of the code a selection of principles stated in simple, 
brief, generalized terms designating the types of activity held to be par- 
ticularly offensive and thought to create tensions of violent character. 
It need not be limited to action, but might coneern itself with inaction, 
for it might also enumerate those present circumstances which, if left 
untouched, can be expected to arouse new antagonisms. Scholars are 
peculiarly fitted by training to generalize and synthesize on the basis of 
perspective rather than in response to temporary irritation, and a code 
of this character would be peculiarly fitting for the International Law 
Association. The document would become under this plan a popularly 
phrased statement of principles already implemented or to be implemented 
by agreement, customary law and world public opinion. Under this con- 
cept the codifiers would have to wield the pen of a Thomas Jefferson rather 
than that of a legislative drafting bureau. 

Accepting the attractive and feasible concept of a code covering not 
the whole body of contemporary international law but only priority mat- 
ters, what might the various articles contain? At this point there will 
arise the problem of resolving, and that means compromising within the 
present balance of world forces, the differing views already vocalized and 
those that may be anticipated in the light of the world situation. 

Some will surely ask that the code re-emphasize the primary obligation 
of all states to observe the United Nations Charter.*® Such an obligation 
seems to many to require no restating and even to lose some of its force 
if restated in a code which is obviously secondary in importance to the 
Charter. Still, the demand has been so insistent that the Charter’s obli- 
gation be restated that it cannot be ignored without ereating the implica- 
tion that the parties are willing to fight in violation of the Charter. An 
appropriate compromise may lie in the familiar technique of a preamble 
referring to the obligation as the inspiration of the code, rather than 
restating the obligation as an article of the code. 

The Marxist-oriented scholars may wish to see in the preamble a declara- 
tion of their views that the major tensions of the modern world are caused 
by the existence of two diametrically different economic systems. Being 
of the conviction already expressed that this would create a basis for bi- 
polarization and thus slight several serious sources of international friction 
as well as drive the unwary into one camp or the other, non-Marxists and 
even some Marxists unwilling to accept Soviet orthodoxy, ean be expected 


16 See Milos Radojkovié, ‘‘La Coexistence,’’ 205 at 207. 
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to oppose such a statement. To resolve the disagreement, it will probably 
be necessary to avoid any statement of the reasons for tension, leaving 
each reader to incorporate his personal views much as he does during the 
moment of silence preceding the opening of an inter-faith conference. 

When the problem of the preamble has been passed, the more difficult 
task of selecting the priority matters for codification will be posed. The 
press has reported that the unpublished British draft contained three major 
points: agreement not to interfere in the politics of emerging nations of 
Africa, Asia and the Middle East; an arms embargo for Africa; and an 
undertaking by European and American statesmen to refrain from mak- 
ing aggressive speeches in the Afro-Asian-Middle East area during any 
visit to these lands.'‘*? While these matters require statement in some 
form, the codifiers could probably agree on them only if they were phrased 
less specifically, especially if the position had been adopted at the outset 
that the code should take on the form of the Universal Declaration of 
Human Rights. Scholars begin more logically with basic issues rather than 
with peripheral details. Lawyers above all else are concerned with the 
settlement of disputes, and it would seem that the code should open with 
this issue, rather than the making of speeches in Africa, if it is to present 
in sharpest outline the legal aspects of peaceful co-existence. 

Experience has shown that the critical point with regard to the settle- 
ment of disputes is no longer persuading states to accept the principle 
of peaceful settlement, for world public opinion has become a force so 
potent that no state dares move to silence a disputing neighbor by war with- 
out making at least a token offer to settle the dispute in peaceful fashion. 
The issue is not, therefore, acceptance of peaceful settlement but rather 
the manner of peaceful settlement. Scholars of many lands have accepted 
the scheme of the draftsmen of the United Nations Charter dividing dis- 
putes into two categories: those endangering the very life of one or both 
of the parties, and those not vital, or at least not likely to lead to war. 
Much as some critics decry adoption of the veto principle within the 
Security Council, its validity seems unquestioned for issues between great 
Powers if an issue is deemed so fundamental as to move one party to the 
dispute to resort to war rather than accept the award of an arbitrator. 
Because of this fact, settlement of disputes at the level of vitality to a 
state will have to remain with diplomatic negotiators, and the International 
Law Association’s codifiers would be unrealistic if they attempted to at- 
tack this situation. Still, there is the lesser dispute that causes tension 
and to which attention can be justly directed. 

There are states that propose to submit all disputes to diplomatic ne- 
gotiation rather than to third-party arbitration, regardless of their im- 
portance to the continued life of the state so proposing. Here is where 
something needs to be done. It has become evident that such a position 
threatens the sovereignty of the less powerful state. The weaker party 


17See Drew Middleton, ‘‘West Will Press Code of Principle,’? New York Times, 
May 11, 1960. 
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cannot but accept the dictation of the stronger and in so doing com- 
promise its sovereignty. Many now argue that treaties negotiated under 
conditions of dictation should be ignored, yet the same parties who would 
upset the treaties hold to diplomatic negotiations as the only acceptable 
form of settlement of disputes. Sometimes this position is given a more 
acceptable name as arbitration, but if it is based upon representation 
equally of both parties without the presence of an impartial umpire, it is 
but another name for diplomatic negotiation. Peace can be assured 
through such a procedure, but it is the Pax Romana. Enforcement of 
peace by a stronger party dominating a weaker disputant has been re- 
jected on all sides as unrelated to the modern concept of peaceful co- 
existence,’* and the codifiers would have ample justification to begin with 
this issue. 

In the protection of sovereignty as the fundamental purpose of a code 
drafted to reflect the principles of the United Nations Charter, the codi- 
fiers would have support from many quarters if they were to establish 
as the matter of first priority the obligation of all states, whether powerful 
or weak, to accept third-party settlement of those disputes that do not 
threaten the life of a given society to such an extent that its leaders could 
justly expect full support from their people in an effort to destroy half 
or perhaps all the world to avoid application of a decision made by a 
third-party arbitrator. They need not designate the institutions to which 
disputes should be referred. In keeping with the decision that the code 
should be general in form, the principle alone would be stated. The 
choice of tribunal would be made by existing international agreements or 
by those yet to be negotiated. 

Acceptance of the obligation to settle disputes through forms incorpor- 
ating the concept of third-party arbitration would require rethinking 
on the part of citizens of several states of the propriety of reservations 
presently outstanding to acceptance of the compulsory jurisdiction of the 
International Court of Justice. It would be necessary for some states to 
retreat even from commercial policies requiring settlement of disputes 
by a single party to the dispute, even though the unitary character of 
the arbitrator is masked by a form of tribunal composed of experts, all of 
whom owe allegiance to but one of the parties. Arbitration must be 
given the meaning of third-party decision as an umpire and not be used 
to mean two-party negotiation. The preservation of sovereignty requires 
such an adjustment. 

Turning to the other matters to be included in the code, the draftsmen 
will surely be urged by scholars from some of the Marxist-oriented states 
to incorporate the rule that commerce must be free from boycott and black 
lists, for in their eyes this policy has hampered the legitimate development 
of state-trading states and has increased tension. The dissatisfaction 
with economic warfare is not one-sided. The private-enterprise states, 


18 See Barto’, loc. cit. note 4 above, at 18, and Report of American Branch Commit- 
tee, cited note 13 above, at 86. 


116 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 55 


since state trading emerged, have sought unsuccessfully to devise a formula 
to limit the exercise by state-trading states of their monopoly of control 
over purchase and sale to implement foreign policy through rewards to 
those friendly to their policies and through boycott of the unfriendly. 

In view of the deep-seated mutual distrust of the state-trading and the 
private-enterprise states reflected in economic policies, the current  re- 
quirement of the General Agreement on Tariffs and Trade that commercial 
and not political considerations govern the commercial policy of state 
traders can be expected to meet with resistance if it is presented for the 
proposed code. The opposition may be even greater from the private-enter- 
prise side than from the state traders, for the private enterprisers feel that 
the mechanics of their system of trading discriminate against them in 
any control operation. ‘The private enterprisers wishing to stop com- 
merce with merchants of a state following undesirable policies must pub- 
licize boycott provisions if they are to be enforced. The state-trading 
states on the other hand have only to send a memorandum from one gov- 
ernment department to another and nothing need be published to halt 
commerce. 

A discriminatory charge under this state of affairs may be easily sup- 
ported by evidence when it is lodged against a private-enterprise state, 
but impossible to support when it is filed against a state-trading state. 
No outsider can know why an order was eanceled or another not placed 
after protracted negotiation. The difficulty to be faced by the codifiers 
if they try to phrase a commercial clause for their code is obvious. The 
factor of control will become the major issue. 

Unrestricted interchange of cultural accomplishments, of peoples and 
of ideas has been urged as fundamental to an era of peaceful co-existence. 
UNESCO was created to facilitate the realization of this goal, and many 
bilateral pacts have been concluded to advance interchange. To the 
American Branch committee of the International Law Association the 
necessity of cultural interchange seemed prerequisite to advancing edu- 
cation and avoiding tensions based on ignorance.’® Peoples in sealed 
containers have developed false and alarming ideas of conditions and 
national goals in other lands, as UNESCO-sponsored associations have often 
said in their resolutions. The draftsmen of the proposed code cannot es- 
cape consideration of this priority matter. 

For scholars in mature societies, accustomed as they are to examining 
varied views and detesting the introduction of censorship by their govern- 
ments, when officials have thought it necessary to control the reception of 
information from abroad lest it corrupt a citizenry in whose wisdom the 
officials have little confidence, the obligation to participate in cultural 
exchange must be absolute. Any attempt to authorize censorship will 
be resisted, yet no reader of the record of the United Nations’ debates 
over a draft convention to establish recognition of freedom of the press 
can expect a statement of the obligation in absolute terms to remain un- 


19 See Report of American Branch Committee, ibid. at 92. 
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challenged. Too many states are too young and their leaders too shaky 
in their positions to permit them to feel confident that the rank-and-file 
citizen has acquired the wisdom necessary to permit reasoned choice of 
policies and leaders. For men who like to be dictators because it satis- 
fies their personal desire for prestige and power, there can obviously be 
no open access to sources they do not direct. Because of the record, it 
cannot be expected that free interchange will be unchallenged, and agree- 
ment will be difficult indeed, but perhaps not impossible for purposes of a 
code designed avowedly for a brief spell of time and to keep the peace. 

A provision calling for unrestricted cultural exchange might be ac- 
ceptable if it were stated in principle, but limited temporarily, with a 
prohibition of ideological warfare. It has become evident that it is mate- 
rial prepared by Ministries of Propaganda and sometimes by private agen- 
cies designed to arouse animosity among citizens of other lands to their 
own government that has caused much, but not all, censorship of cultural 
materials originating abroad. The British-sponsored code proposed to 
prohibit inflammatory speeches made by foreign dignitaries in host coun- 
tries. When official broadcasts call citizens of other states to arms against 
their government, tensions are extreme, leading to bombing of palaces and 
assassination of prime ministers. Working from these obvious abuses of 
the spirit of the United Nations Charter to less obvious but no less real 
efforts to undermine the governments of other states, if not the very 
sovereignty of the state itself, it may be possible to find words to incorpor- 
ate the desideratum of free interchange, but also to permit the inter- 
ference with foreign broadcasts or the exclusion of foreign newspapers 
inciting revolution. The codifiers would be on strong ground if they 
could require that an allegation of abuse of the privilege of cultural inter- 
change could be heard by impartial arbitrators, or if they could persuade 
Propaganda Ministries to eliminate incitement to revolution from their 
programs. No one would object to messianism if it were limited to boast- 
ing of achievement in the hope that others would emulate, rather than to 
instigation of rebellion. 

The codifiers of the International Law Association will not be permitted 
to restrict their thought to conventional sources of tension, for the Egyp- 
tian scholars at Hamburg served notice that they could not imagine a 
code of peaceful co-existence that did not contain a clause requiring the 
wealthy states to help the developing states. Since most of the wealthy 
states have made economic assistance an element of their foreign policy, 
and since the United Nations is presently engaged in administering funds 
pooled by the wealthy states for the purpose, inclusion of such a pro- 
vision might not arouse opposition. Yet there will be those who will see 
in such a clause the basis for a system of international taxation which 
would take from the contributing states the right to judge for themselves 
the part of the national income to be spent on others. If a concept of 
world taxation were to gain credence as the aim of developing states, all 


those who fear world government would certainly require qualification 
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of the obligation to aid so as to prevent any such interpretation being 
given to it. 

There will also be questions as to what the obligation implies: the making 
of grants or loans on a state basis or only the encouragement of private 
investment. If the latter is included, there will be added reason for the 
spokesmen of the private investors to demand that the code include pro- 
visions regulating the taking of private investments by foreign states. 
Private investors can raise no funds if there is no assurance that their 
investments will be respected and, if nationalized, the capital returned 
in adequate fashion. Most developing states realize the necessity of 
guaranteeing to private investors return of their capital, if they wish to 
obtain their support in development programs, but some of the states 
where investment has long existed have come to relate these investments 
in their minds with conditions now politically abhorred. It may not be 
easy to find a formula that will be acceptable to the capital-exporting states 
as well as to those who have been the beneficiaries of the investment. 

The principle of self-determination was urged upon the codifiers at the 
Hamburg Conference by an Uzbek international lawyer. Probably few 
scholars even from the colonial Powers would object to such a principle, 
but the events of 1960 in Africa have provided the world with a rude 
jolt. It has become obvious even to the most ardent enthusiasts that ap- 
plication of Woodrow Wilson’s principle without precautions taken to as- 
sure peaceful transfer of power to new governments can create war and 
destroy any hope of peaceful co-existence. To be acceptable today, the 
article, general though it be in keeping with the scheme recommended for 
the entire code, will have to be couched in phrases rejecting its application 
in any place and at any time without regard to preparation of the people 
concerned for the responsibilities of independence. It will be hard to in- 
sert such restrictions in the face of inflamed public opinion in the develop- 
ing areas, yet the codifiers must do so if their code is to foster peace. 

Pressure for acceptance of the principle of self-determination is most 
likely to upset peaceful co-existence when it is supported with armed as- 
sistance or technical military instruction to forces seeking independence 
from a colonial Power or hoping to overthrow a government deemed tyran- 
nical. Men of various political persuasions tend to evaluate a cause as 
just if it seeks to emulate their own system of government. In such minds 
intervention is ‘‘just’’ or even ‘‘legal’’ as being in keeping with some 
higher law writ large in the history of social development. If peaceful 
co-existence is to be a reality and to flow from any code prepared to make 
its elements specific, the concept of ‘‘just’’ intervention or war will have 
to be put aside. 

It will be argued that to ban just intervention is to abandon the cause 
of freedom, yet this is not the case. World public opinion has moved 
so far and become so powerful in a world where statesmen of the major 
Powers court votes like ward-heelers of the past, that prohibition of mili- 
tary aid cannot be interpreted as preventing the exercise of self-deter- 
mination by peoples unable to gain success with their own resources. 
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Under such expectation it is not too much to demand and expect that 
all thinking men abandon the concept of ‘‘just’’ war and intervention 
and to limit activity in aid of independence to means permitted under the 
United Nations Charter. 

Finally, the codifiers will be confronted with a request to include an 
article on disarmament. The Soviet Branch of the International Law 
Association asked at Hamburg that this issue be brought before the Com- 
mittee on Peaceful Co-existence for study over the next biennium. The 
codifiers will surely receive a proposal to accept disarmament with con- 
trols, and no one ean be against it in principle. Still, legal scholars, in 
particular those with no advanced scientific education, are keenly aware 
that the legal regulation of armament has become so closely linked with is- 
sues of detection understandable only to scientists that the issue of dis- 
armament has passed beyond the comprehension of lawyers alone. The 
relationship of scientific advice to any study of disarmament is recognized 
by the International Law Association’s committee, for it announces that 
it expects to associate competent scientists with the lawyers. As desirable 
as such collaboration would be, the results of the lengthy sessions at 
Geneva suggest that independent scholars must tread cautiously where 
governments have failed. A generalized provision on disarmament in 
a code on peaceful co-existence may seem to many worse than no state- 
ment at all, and the concept of the code even as a statement of generaliza- 
tions may not assure a place for this subject. 

A code of peaceful co-existence, as with the draft covenants on human 
rights, can be expected to attract proposals in seemingly endless number, so 
numerous that the codification process will be extended for years, if not 
killed altogether. The codifiers will be wise if they read the lesson of 
the efforts to draft covenants of human rights and resist the pleas that 
can be expected to be heard for just one more high priority principle. 

The efforts to codify can also be thwarted if the codification process 
becomes, or appears to become, an effort to preserve the status quo. With- 
out question peace will seem to some draftsmen related to the absence of 
change, for each nationalist dreaming of independence, each Marxist 
dreaming of world revolution, and each Jeffersonian democrat dreaming 
of a roll-back of the Communist frontiers, threatens the peace when he 
turns to forceful measures to achieve his aspirations. These dreamers 
cannot be silenced by a code, no matter how carefully worded. States- 
men through political tracts and over the radio will continue to urge ac- 
ceptance of ideas designed to bring about change if they are to be intro- 
duced in practice, and this will cause change. 

To produce a code that is not to be a mockery because it attempts to 
stop social change, the draftsmen will have to channel the expression 
of aspirations rather than attempt to silence them. They will have to 
prohibit incitement to rebellion and the overt or covert provision of mil- 
itary and technical aid to social dissenters unwilling to proceed by the 
apparently slow route of constitutional change in response to majority 
will. Whether they will succeed will depend upon the number of con- 
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verts they make among elements on all sides who believe it impossible to 
win political contests with vested interests and who, therefore, turn to 
war and revolution to further their ends. These elements will provide in 
the last analysis the major barrier to realization of any code of peaceful 
co-existence.”° 

Even if no code emerges, the effort expended in attempting to draft one 
can be educational. It will disclose that there is no simple formula for 
peace. It will also indicate the issues on which even independent scholars 
of good will can feel so strongly that they are willing to risk being mis- 
understood rather than to aecept proposals in the name of peaceful co- 
existence that seem to them to threaten the continued existence of the 
values they cherish. If scholars in the newly emerging states can, through 
the codification process, come to realize that resistance to proposals that 
seem simple and sound at first glance is not necessarily motivated by a 
desire to preserve a position from which war may be waged, it will be 
time well spent. 

For scholars who have considered and rejected the Marxist approach 
to social development, it is especially important that there be understand- 
ing of their position among the scholars who remain uncommitted and who 
tend to think of non-Marxists as war-mongers because they have been 
depicted by Marxists as such when they reject proposals emanating from 
Marxist sources. Clarification of the peaceful aims of Western scholars 
cannot but be advantageous to all who desire peaceful coexistence, especially 
at this time when votes in the General Assembly of the United Nations play 
an important part in the formulation of world public opinion. The work 
of the International Law Association can contribute to such clarification. 


JOHN N. HAZARD 


“SUBVERSIVE PROPAGANDA” RECONSIDERED 


The proclamation of a ‘‘Captive Nations Week’’ by President Eisen- 
hower on July 17, 1960, in pursuance of a Joint Resolution of Congress, 
and supported by the Governors of 15 States of the Union, has been the 
subject of a leading article in this JouRNAL by Quincey Wright, an editor 
of the JourNaL and former president of the Society... He concludes that, 
by officially launching this manifestation directed pointedly to the Soviet 
satellite countries, the United States has committed a violation of an ac- 
cepted—albeit much flouted—rule of international law, namely, the norm 
prohibiting the use of subversive propaganda officially directed by one 


20 This view requires rejection of the argument of Paul Bastid that peaceful co- 
existence requires renunciation of any idea of crusade. See P. Bastid, ‘‘Les principes 
’ Bulletin Interparlementaire, 1955, No. 1, 
p. 4. One cannot imagine that impassioned statesmen will abandon crusades which 


juridiques et moraux de la coexistence,’ 


seem to them essential to achievement of the good society. The most that can be 
achieved is a channeling of the crusade so that it takes the form of exhortation to 
emulate rather than incitement to revolution and the giving of military aid. 

1Quiney Wright, ‘‘Subversive Propaganda,’’ 54 A.J.I.L. 521-535 (1960). 
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state against another. That such a rule does exist cannot be denied, al- 
though it is so often transgressed with impunity today as to be threatened 
with obsolescence. The existence of the rule is, however, upheld by a 
long line of precedents. It is based on a fairly consistent state practice, 
dating back to the French Revolution. It is also supported by a large 
body of treaty stipulations, and finally enjoys the almost unanimous sup- 
port of the most respected authorities. 

It may be in order to say a word in explanation, and even in defense, of 
this action by the United States Government. 

Even if it be admitted that the official American sponsorship of the 
Captive Nations Week was a violation on our part of a duty owed to Soviet 
Russia and its satellites, namely, the duty to respect the territorial integrity 
and political independence of foreign states duly recognized by us, this act 
can be justified as a reprisal. It came only after a continuous campaign 
of subversion, including propaganda, waged against us almost from the 
very beginning of its existence by the Soviet Government, this in violation 
not only of customary law but (at least after the Roosevelt-Litvinov ac- 
cord) of a specifie treaty obligation. 

According to the familiar definition, reprisals refer to measures of con- 
straint, in violation of the ordinary rules of international law, committed 
to its prejudice against another state and designed to bring it to respect 
the law. If a state suffering injury from a violation of international law 
decides to resort to reprisals, it must observe two basic conditions: the rule 
of necessity and the rule of proportionality. Under the rule of necessity 
the state undertaking reprisals must have tried in vain to obtain redress, for 
instance, protesting to the other party without result. This rule has been 
respected in the present case. Second, the damage inflicted by the re- 
prisals must be reasonably proportional to the injury suffered by the state 
applying reprisal. In the present situation this condition, so clearly 
formulated in the Naulilaa Case, has also been fulfilled. There can be 
little doubt on this score; Soviet Russia and its satellites must have in- 
dulged in 50 times as much subversive propaganda against us as we have 
used against it. Nor should it ever be forgotten that the Russian brand 
of subversion is aimed, as in the Congo, at releasing weak states from 
colonialism only to enslave them when feasible, while our manifestation in 
favor of the captive satellites only had as its object to keep alive the spirit 
of liberty. 

Professor Wright gives us the crux of his brilliant article in the fol- 


lowing sentence: 


International law cannot protect the new states of Asia and Africa 
from subversive intervention by Communist states without protecting 
the Communist states of Eastern Europe from subversive intervention 
by democratic states of the West.* 


2D. W. Bowett, Self-Defense in International Law 47-48 (New York: Praeger, 1958), 
citing J. B. Whitton, ‘‘Cold War Propaganda,’’ 45 A.J.I.L. 151 (1951). 
8 Loc. cit. 531. 
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But are the two situations parallel? On the one hand we have a mere 
manifestation of sympathy, officially inspired, it is true, several thousand 
miles from the scene where millions of captive peoples live in oppression. 
On the other hand, there is direct ‘‘intervention by propaganda’’ all over 
the world, through beamed broadeasts, as in Iran, directly calling for revolt, 
or, in the Congo, the sending of arms and technicians along with shrewd 
agents bent on taking over the country. If international law cannot dis- 
criminate between these two situations, perhaps we had better admit some- 
thing which seems supported by the facts, namely, that the rules against 
subversive propaganda are, if not obsolescent, at least utterly unfitted to 
respond to the exigences of modern cold-war power politics. 


JoHN B. WHITTON 


THE INDISPENSABLE AND THE IMPOSSIBLE 


A famous Harvard professor of history was accustomed to say from time 
to time that every young man of any worth inevitably decried the pink 
dawn of a new dispensation immediately in the offing. By contrast, a cer- 
tain Cassandra-like type of politician is frequently heard to ery warnings 
of an imminent disastrous crisis in national or international affairs. It 
does not need the bright hopes of a humane and hopeful President or the 
threats of a wrecker of a summit conference (while pleading for another) 
to impel and even compel us to assess with care and as much precision as 
possible the actual state of affairs with regard to the prospects today of 
substantial and enduring international peace and welfare. 

For some time now the most thoughtful students of this problem have 
been convinced that the only solution therefor lies in the establishment of 
effective world government. This is true whether we are thinking of the 
maintenance of peace or the promotion of human welfare, economic and 
social. That this world government could not take a highly unified form 
is obvious, but must take the form of federal international organization, an 
international organization which, however, must be effective and efficient 
in the sense of being able to accomplish its aims with maximum dispatch 
and minimum difficulty. This is the great indispensable in our troubled 
time.’ 

For this end to be accomplished some four or five prerequisites are like- 
wise indispensable. They may be listed briefly as: (1) a viable interna- 
tional community, (2) a rational pattern of membership in international 
organization, (3) majority international law and legislation, (4) obligatory 
adjudication of international disputes, and (5) enforcement of interna- 
tional legal obligations. Such are, indeed, the indispensable prerequisites, 


1 For recent examples of this line of thought, see K. N. Waltz, Man, the State, and 
War 238, reviewed in 54 A.J.I.L. 921 (1960), and a (somewhat surprising) lay opinion 
in the editorial by Norman Cousins in the Saturday Review, June 18, 1960, p. 24. 

Two such experienced and judicious persons as Max Habicht and Lt. Gen. Burns, 
former commander of the U.N. forces in the Suez area, have, however, recently advocated 
before the World Federation of Associations for the United Nations a world state and 
a permanent U.N. police foree—to anticipate slightly. 
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mutatis mutandis, of any national governmental system. In the interna- 
tional field all seem for the present and near future just about impossible 
of attainment. Let us explore the possibilities along these lines. 

Whether there is taking place a population explosion in the world, there 
certainly is taking place a phenomenal explosion in the world state system. 
And this explosion consists not merely of an increase of some twenty-five 
percent in the number of states but of various bifurcations and multifurca- 
tions and fractionalizations, rendering the international community an ex- 
tremely dubious basis—to put it mildly—for international organization. 
The great bifurcation resides of course in the great schism between, to 
employ journalese and political terminology, the Communist bloc and the 
free world (neither term being entirely accurate), a profound schism and 
one probably destined to last for some time to come. Less disastrous by 
far and possibly helpful in some ways are the British Commonwealth ? and 
the French Community.* Elaboration seems unnecessary here, but it 
should be added that both of these special systems seem today, as a result 
of rapid expansion in recent months, to be in very dubious condition, 
which may be bad or good for the world at large. The various recent 
groupings in Europe and elsewhere—economie and political—such as the 
Common Market, the Free Trade Area, the Council of Europe, NATO, and 
others, may be very useful in their way, but they also tend to impair the 
even texture of the international community. From there we pass to the 
Arab bloc, the Afro-Asian bloc, perhaps the Latin-American bloc, and the 
Congress of Independent African States, and other groupings.’ The 
tremendous predominance of two super-Powers, to employ Fox’s striking 
phrase, slightly limited, should probably have been mentioned at the outset 
of this analysis in connection with the great schism. Trailing after these 
super-Powers, not to mention the blocs, come a dozen or more ‘‘medium”’ 
states, as they have been called recently, and some twenty or thirty petty 
states so trivial in actual importance as to seem ridiculous in such a picture. 
This is no sort of a state system to serve satisfactorily as a foundation for 
effective international organization; and it does not promise to change in 
the near future. 

The first consequence of this state of affairs appears in any effort to 
design a system of membership in international organization. Because the 


2 An interesting discussion of ‘‘the Commonwealth,’’ & propos of the possible admis- 
sion thereto of Cyprus, appeared in La Tribune de Genéve, June 27, 1960, p. 18. For 
this purpose a general report of the Commonwealth Conference held in London in May 
would be most serviceable, but there is no such report available (intentionally). 

8 A similar discussion of the French Community appeared in Le Journal de Genéve, 
June 10, 1960, p. 1. 

4In both cases Continental observers have been predicting a similar explosion 
(éclatement). 

5 It is true that from a practical point of view such blocs may be useful in managing 
the process of voting in international conferences, rather than to leave various individual 
states to try to make up their own minds on how to vote, but the result amounts never- 
theless to a certain disruption and distortion of the composition of the international 
community. See Thomas Hovet, Jr., Bloe Politics in the United Nations (Cambridge, 
1959) for extreme example. 
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great majority of states, for obvious reasons, doggedly insist upon the 
time-hallowed principle of the equality of states, the result of the condition 
of affairs just mentioned is sheer nonsense. Just how nonsensical—and 
just how the present facts plus ancient dogma work their disastrous effeet— 
will be seen in our next problem. This situation may be observed today, 
of course, in the United Nations, especially in the General Assembly, and 
also in the conferences of the Specialized Agencies, and indeed in various 
other international unions. It will be still more calamitous in any effort 
to develop an international organization with real powers of legislation, 
adjudication, and enforcement. And it does not seem likely to change in 
the near future. 

What of international legislation? One delegate to the recent British 
Commonwealth Conference in London asserted on a certain occasion that 
the principle of unanimity was out of date. Indeed it is, like the principle 
of equality, or simple majority voting. But it has also been found im- 
possible to get rid of either, with a few not unimportant exceptions. 
Various organizations have power to act—and do act—by majority vote 
on ‘‘procedural’’ matters, but few have power to take ‘‘decisions’’ on 


political matters—executive action, one level above procedural matters— 
see the ‘‘veto’’ in the Security Council—and there we are stopped. This 
means no effective international legislation or revision and codification of 
common international law by some degree of majority voting. For unless 
and until the smaller states will agree to proportionality, the larger states 
will not agree to any serious development of majority voting. Trying to 
imagine giving true legislative power to the General Assembly of the 
United Nations or to the General Conference of the International Labor 
Organization as at present constituted will quickly show how impossible 
such a step is today and probably will remain for an indefinite time to 
come. 

Similarly for obligatory submission to adjudication of international 
disputes. It is true that there exist a number of agreements for such 
action. But they are subject to important reservations and, what is more 
important, they are not invoked by the states legally entitled to do so, for 
reasons too complex to be detailed here (backwardness of international 
law, lack of forms of action and procedure, fear of offending the other 
nation).? Any general routine submission of ‘‘cases’’ to the International 
Court of Justice or to any non-existent (though badly needed) lower or 


6 For a recent discussion of voting in international organizations, see P. C. Jessup 
and H. J. Taubenfeld, Controls for Outer Space, Part I, and older but more extensive 
treatments in W. Koo, Voting Procedures in International Political Organizations, and 
C. O. Riches, Majority Rule in International Organization. Historically it was not de- 
manded that common international law receive unanimous explicit consent in order to be 
valid, but any attempt at codification by convention inevitably poses the problem of 
unanimity versus majority rule. 

7 The present state of affairs in this respect was recently summarized in a series of 
lectures at the Institut des Hautes Etudes Internationales in Geneva by Dr. Fritz 
Miinch of the Berlin Section of the Max Planck Institute for International and Foreign 
Public Law. Le Journal de Genéve, June 28, 1960, p. 3. 
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regional international courts in the near future must be regretfully dis- 
missed as illusory. 

Finally, the same may be said of enforcement or sanctions (to use an 
older term) or international police action. It is true that such action has 
not been unknown historically and that some international agencies possess 
limited enforcement powers today.® It is true that the United Nations 
nominally took, and still maintains, enforcement action in Korea and 
maintains a police agency in the Suez area likewise, not to overlook recent 
still more important action in the Congo, and even serious suggestions 
for use of the blue-bonnets in Algeria. Finally it is true that proposals 
have been made, albeit tentatively, for the creation of a general and 
permanent United Nations international police force. But the prospects of 
effective action in this direction are slim; the United Nations actions so far 
have—in marginal cases, against minor opponents—taken the form of the 
old (League of Nations) idea of co-operative action by Member States 
subject only to unified command, not that of a simple unified force. It is 
true that here, as elsewhere, may be noticed the anomalous or illogical 
phenomenon of international administration showing some signs of out- 
running international legislation and adjudication, either because of prac- 
tical necessity or an interesting and slightly superstitious ‘‘respect’’ for 
law, unwilling though it be.® 

On the face of things, therefore, and also underneath the surface, the 
indispensable elements of effective world government through effective in- 
ternational federal organization seem unattainable today or in any near 
future, any unitary world government being still more Utopian. What, 
then, should be done about the situation? The need is too desperate to 
permit us to simply give up any effort in this direction. It can hardly be 
doubted that we know what should be done, but how to go about it? 

When we say that ‘‘the states’’ will not agree to majority legislation, 
obligatory adjudication, and international enforcement, we mean, of 
statesmen or politicians—will 


course, that the spokesmen for these states 
not so agree. This derives either from the belief of the former that this 
would not be good for the states or from the belief of the latter that the 
people would not stand for such action. Or, if it be assumed on the 
contrary that the people would as a matter of fact actually desire to have 
such action taken, insofar as they think about the matter at all, then they 
do not compel their governments to take action. They—statesmen, poli- 
are not yet sufficiently fearful of the consequences of 


ticians, and people 
international anarchy, although this may be slowly changing today, for 
atomic reasons. Of course, some five-eighths of the peoples of the world, 
and a much larger percentage of the people of the world, are too incompetent 
to escape from dictatorship and its policies or from ineffective governments, 


8 Hans Wehberg, Theory and Practice of International Policing, especially Ch. I. 

® That is, the necessity for definitive action overcomes the reluctance to submit to 
international authority, while the fear of the authority of reputed international law 
and/or the admitted binding force of international judicial settlements inhibits willing- 
ness to develop these institutions. 
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both of which will do little in the direction demanded by the situation. In 
reality we are talking about a limited minority of states, which might, 
however, lead the way with some chance of being followed by the others. 
As a result, all important international questions, from health and labor 
to control of armaments, including missiles and nuclear weapons, have to 
be dealt with by unanimous agreement and voluntary compliance—danger- 
ous anarchy indeed. 

Is there in reality no hope for an early change in this situation? The 
same elements of ignorance, selfishness, and indifference have always stood 
in the way of development of effective government in individual states— 
and still do—though they have been largely overcome in a considerable 
number of countries.‘° There are implications here and there—curiously 
enough in the acceptance of ability to pay as the basis of contributions to 
international organizations, implying admission of the compelling necessity 
for such agencies **—of a possible reorientation of governments in this 
matter. But the outlook is dim and, to put it mildly, alarming. Even 
if the East-West schism, which, it might be argued, constitutes the im- 
mediate and single danger to international peace, were to be eliminated—of 
which there is no present prospect—it would still be found that the general 
problem or problems still remained. We can only hope and pray for 
better developments than any present indications promise, and go on with 
such international organization as we have and can get, which is over- 
whelmingly simply organized voluntary (sic) international co-operation, 
not, under the circumstances, without great value. 

Pitman B. Porrer 


10 For a recent study of this problem of national and international federal union 
see W. G. Rice, Law Among States in Federacy, A Survey of Decisions of the Swiss 
Federal Tribunal in Intercantonal Controversies, reviewed in 54 A.J.I.L. 922 (1960). 

11 Admission, that is, on the part of the wealthier states, victims of the application of 
the principle of ability to pay, of this necessity or fear of obloquy from the world at 
large, and recognition of the utter impracticality of applying either the principle of 
equality or that of benefits received, which is another testimony, incidentally, to the 
irrational character of the contemporary state system, though here not unlike the situa- 
tion in the individual states. 
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WHEN EXTRADITION FAILS, IS ABDUCTION THE SOLUTION? 


“War Criminal Abducted from California Home: Spirited to Yugo- 
slavia by Siberian Patriots’’—-Suppose the newspapers in the United 
States broke out one day with that headline. Would we be outraged at 
the evident offense to our sovereignty? Or would we be glad to be rid of a 
fugitive who had been accused of responsibility for wartime atrocities on a 
massive scale under Nazi auspices? The questions are not just academic, 
for there lives in California one Andrija Artukovic, against whom the 
Yugoslavs level charges of enough murders of bishops, priests, rabbis, 
Serbs, Croats, Gypsies, Jews, women and children to brand him a major 
war criminal. Their efforts to have him formally extradited under treaty 
and statutory procedures have finally been frustrated by decisions of the 
United States courts.1. It would hardly be incredible if a group of Serbs, 
inspired by hatred, revenge, and patriotism, should try to emulate the 
‘*volunteers’’ who successfully contrived to move Adolph Eichmann from 
his refuge in Argentina to a prison in Israel.? 

The Eichmann ease, of course, involved much more than the simple issue 
of the legality of the abduction. Even if it should be found that the 
Israelis had invaded Argentina’s right to the inviolability of its territory 
from police action on behalf of a foreign Power, the jurisdiction of the 
Israeli courts over the person of Eichmann might remain.’ This con- 
clusion, however, still leaves unanswered the question of Israel’s legisla- 
tive jurisdiction over the crimes charged against Eichmann. They were 
all committed outside of Israel, before Israel even existed as an independent 
nation, and none of the actual victims could have been Israeli nationals.* 
None of these legal problems would confront the Yugoslavs if Artukovic 
were put on trial in Yugoslavia, since the alleged crimes were all com- 
mitted within its borders and it had existed as a separate state for many 
years. Only the fact that enemy occupants were in actual control of the 
country at the time of the alleged crimes would raise issues of legislative 
jurisdiction.» The legal consequences of an abduction now, however, 
would not be affected by the question of wartime sovereignty. 

1U. 8. v. Artukovie, 170 F. Supp. 383 (S.D. Cal., Cent. Div., 1959). 

2The Eichmann story was covered in The New York Times between May 24 and 
August 3, 1960. See also Keesing’s Contemporary Archives (Weekly Digest of World 
Events) (Bristol), Vol. XII, June 25-July 2, 1960, pp. 17489-17491. 

8 This was the U. S. position in the dispute with Mexico over Martinez. See note 41 
below; 2 Foreign Relations (1906) 1121-1122. 

4 None of the recognized principles of jurisdiction fit the case exactly. Cf. Briggs, 
The Law of Nations 575-579 (2nd ed., 1952); Harvard Research in International 
Law, 29 A.J.I.L. Supp. 435 (1935); American Law Institute, The Foreign Relations 
Law of the United States—A Restatement, Tentative Draft No. 2, Ch. 2 (1958). 

5 See note 39 below. 
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The name of Andrija Artukovie first appeared in political history when 
he was linked with the plot that led to the assassination of King Alexander 
at Marseilles in 1934.6 When the Nazis oceupied Yugoslavia in 1941, 
the Croatians declared their independence and declared the establishment 
of a separate republic under Ante Pavelic,’ recurrently named as the lead- 
ing plotter of the overthrow of the Yugoslav Government.* Artukovic 
was successively made Minister of the Interior, Minister of Justice and 
President of the State Council, in this Independent State of Croatia.® 
During his incumbency in these posts, according to the Yugoslavs, thous- 
ands of victims were brutally put to death.’® 

In 1945, with the defeat of Germany, Artukovie fled, first taking refuge 
in Austria, then Switzerland and Ireland. He entered the United States 
as a visitor in 1948 under an assumed name, and went to stay with his 
brother, who had been living in California for some years. Artukovic 
was accompanied by his wife during most of these travels, and she and 
their three children entered the United States with him. A fourth child 
was born here. Artukovie revealed his real name to the immigration 
authorities during the first year of his stay in the United States. In 1949 
and 1950 he applied for permanent residence under the Displaced Per- 
sons Act of 1948. The application was denied because of the entry under 
a false name. Thereupon deportation action was started, and was pending 
throughout all the later extradition proceedings.” 

Extradition was first requested by the Yugoslav Government in 1951. 
Artukovie was duly arrested by the United States Marshal in California 
upon complaint of the Consul General of Yugoslavia. After a hearing, the 
accused was admitted to bail. There followed a series of court proceedings 
that are full of fascinating issues in international law. 

After his first arrest, and release on bail, a writ of habeas corpus was 
sought by Artukovic in the U. 8. District Court. Since the demand for 
extradition had to be founded on the existence of a treaty between the 
United States and Yugoslavia, the first issue was whether the treaty with 
the Kingdom of Serbia, ratified in 1902, was applicable to relations with 
the demanding government, the Federal People’s Republic of Yugoslavia. 
In a long and interesting discussion of the historical development of 
Yugoslavia, Judge Hall reached the conclusion that the treaty ‘‘is not now 
in foree and effect between the United States and the country now known 
as Yugoslavia.’’?* He reached this conclusion despite the express assertions 
by both the Yugoslav Ambassador to the United States and the U. S. 


6 The New York Times, Oct. 23, 1934, p. 6, Col. 6. 

7 Mirkovich, ‘‘ Jugoslavia’s Choice,’’ 20 Foreign Affairs 131, 149-150 (1941). 

8 23 Encyclopaedia Britannica 922 (1947). 

® Record on Appeal, pp. 182-183, Ivancevie v. Artukovic, 211 F. 2d 565 (9th Cir. 
1954), cert. den., 348 U. S. 818 (1954). 

10 The charges are described in the Petition for a Writ of Certiorari in Karadzole v. 
Artukovic, No. 462, Oct. Term, 1957, U. S. Supreme Court, 355 U. S. 393 (1958). See 
also Karadzole v. Artukovic, 247 F.2d 198, 200-201 (9th Cir. 1957). 

11 These facts are from the Record on Appeal, note 9 above. 
12 Artukovie v. Boyle, 107 F.Supp. 11, 33 (8.D. Cal., C.D. 1952). 
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Secretary of State that the treaty was currently in force. Judge Hall 
avoided the effect of these statements by concluding that 


the question whether or not a treaty exists between the United States 

and Yugoslavia is not a matter which lies exclusively within the Execu- 

tive Department but is a judicial question to be decided by the courts.** 
This alone raises an unresolved issue in international law cases in 
courts in the United States. Hlow much weight should the courts give to 
the opinions and findings of the Executive Branch in litigation touching 
on international relations?'* In the Artukovic case’ the Court of Appeals 
for the Ninth Circuit pointed to the opinion as to continual effectiveness 
of the treaty expressed by the President of the United States and by the 
Yugoslav Ambassador, and said that, ‘“‘if their agreed decisions, when 
based upon supporting facts, are not conclusive, they should at least weigh 
very heavily.’’*® In holding that the District Judge had erred in finding 
no treaty in effect, it is noteworthy that the court still made an inde- 
pendent study of the historical facts and found ample supporting facts 
for the view that the treaty had survived the vicissitudes of the years. 
Certiorari was denied by the Supreme Court.*? Surely, when such sup- 
porting facts are present, this is the only tolerable outcome. How could 
the Government successfully conduct foreign relations if courts are free 
to declare the non-existence of a treaty that the other party and our 
Executive Branch both declare to be in force? 

The result in the Court of Appeals and the Supreme Court sent the ac- 
tion back to the District court for trial on the merits. The accused now 
cited the clause of the treaty’ providing, in standard terms, that extra- 
dition will not be granted if the offense for which it is sought is ‘‘of a 
political character.’’ Once before, when King Alexander was shot on a 
visit to Franee, Artukovie had been involved in this kind of issue, for 
the assassination of a king by dissident subjects is generally interpreted as a 
erime of a political character." Whether war crimes should also be so 
classified has occupied wide attention since World War II.*° At least 
when murder on a scale amounting to genocide is involved, the consen- 

18 Ibid. at 24. 

14 Cf. Dickinson, ‘‘The Law of Nations as National Law—Politicai Questions,’’ 104 
U. Pa. Law Rev. 451, 478-479 (1956), with M. H. Cardozo, ‘‘Sovereign Immunity—The 
Plaintiff Deserves a Day in Court,’’ 67 Harvard Law Rev. 608, 614 (1954). See also 
International Law in National Courts, Record of Proceedings of Third Summer Con- 
ference on International Law (Cornell Law School, 1960). 

15 Ivancevie v. Artukovic, 211 F.2d 565 (9th Cir. 1954). 

16 Ibid. at 574. Cf. Argento v. North, 131 F.Supp. 538, 542 (N.D. Ohio, 1955), 241 
F.2d 258 (6th Cir. 1957). 

17 348 U. S. 818, 889 (1954). 18 32 Stat. 1890 (1903). 

19 See, e.g., Case of Pavelic and Kvaternik, 1933-34 Annual Digest 372 (1940); 
Philonenko, ‘‘Le réfus d’extradition des terroristes croates,’’ 61 Journal du Droit In- 
ternational 1157 (1934). Many modern extradition treaties except assassination of a 
chief of state, even if politically motivated, from the exemption from extradition for 
political crimes. Hyde, International Law (2d ed., 1945) § 317 and examples there cited. 

20 See Gareia-Mora, ‘‘ The Present Status of Political Offenses in Law of Extradition 
and Asylum,’’ 14 U. of Pittsburgh Law Rev. 371 (1953). 
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sus has apparently been that escape should not be allowed under the 
‘political crime’’ articles of extradition treaties.** Nonetheless, the same 
Judge Hall, of the District Court in California, who had sat on the prior 
proceedings, held that it was ‘‘immediately apparent’’ that conduct of the 
kind charged against Artukovie involved offenses of a political charac- 
ter.°* He also held, and the Court of Appeals agreed,** that these crimes 
had not lost that character by virtue of numerous U. N. resolutions, gov- 
ernmental statements and legal writing urging that war crimes should 
be considered extraditable offenses. The writ of habeas corpus was issued. 

A new appeal was made to the Supreme Court. This time certiorart 
was granted,** but only to vacate the judgment below and remand the 
ease to the District Court ‘‘for the discharge of the writ of habeas corpus 
and the remand of respondent to the eustody of the United States Mar- 
shal in order that a hearing be held under 18 U.S.C., §3184.’’* Justices 
Black and Douglas dissented without opinion. The import of this action 
was that the Court felt that in an extradition proceeding, the key issues— 
whether the evidence of criminality was ‘‘sufficient to sustain the charges 
under the provisions of the proper treaty’’ and whether the offense for 
which surrender was demanded was ‘‘of a political character’’—should be 
heard by a judge or commissioner as provided in Section 3184. The 
courts below had been willing to dispose of the case in a habeas corpus 
proceeding, despite the opposition of spokesmen for Yugoslavia. This 
procedure had also been criticized by the Justice Department in a memo- 
randum filed with the Supreme Court in response to the Court’s request 
for the Government’s views.”° 

The Government’s memorandum contained a statement of ‘‘ Views of 
the Department of State,’’ a document of major interest in the field of 
international law. Its conclusion was that, in a hearing under Section 
3184, sufficient evidence should be placed in the record to enable the courts 
and the Department of State to determine the crucial issues of the case. 
The Department was mindful of its ultimate responsibility in demands 
for extradition. Section 3186 of the Code,?’ on certification of a judge or 
commissioner under Section 3184, authorizes the Secretary of State to 
order the delivery to a foreign government agent of a person committed 
to jail as a result of the hearing held pursuant to the latter section. This 
authorization requires the Secretary of State to exercise his discretion in 
taking the final step in the extradition proceeding. 

In a case as fraught with political and religious implications as Artu- 
kovie’s, the importance of a complete factual record and a sound judicial 


? 


21 See Report by the President to the Congress for the year 1947 on Activities of the 
United Nations 80-81 (Dept. of State Pub. 3024 (1948)). 

22 Artukovic v. Boyle, 140 F. Supp. 245 (S.D. Cal., C.D. 1956). 

23 Karadzole v. Artukovic, 247 F.2d 198 (9th Cir. 1957). 

24 Karadzole v. Artukovic, 355 U. S. 393 (1958). 

2518 U.S.C. § 3184 (1952), 62 Stat. 822 (1949). 

26 Memorandum for the United States in Karadzole v. Artukovic, No. 462, Oct. Term, 
1957, U. S. Supreme Court, 355 U. S. 393 (1958). 
2718 U.S.C. § 3186 (1952), 62 Stat. 824 (1949). 
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decision based thereon is obvious. The State Department could foresee 
itself squeezed between the righteous forces that demand no quarter for 
war criminals, especially those who are accused of crimes that reek of 
genocide, and the equally forceful groups who would be horrified if our 
Government should send for trial in a Communist country a man living 
quietly in California with his wife and small children, one of them born 
in the United States, about whom two Roman Catholic priests testified 
that he was of ‘‘very deep religious beliefs,’’ ‘‘attached to the democratic 
principles of the government of the United States,’’ ‘‘an honest and 


upright man,’’ of ‘‘most excellent reputation, endeavoring to bring up 
his children in accordance with his religious beliefs.’’ ** 

In the statement of views presented to the Supreme Court, the De- 
partment of State carefully pointed out that it was reserving decision on 
the issues that would ultimately have to be resolved, such as the question 
of whether the charge involved a crime of a political nature. It merely 
urged a hearing because, on the basis of documents and materials in the 
record of the habeas corpus proceeding, it ‘‘could not reach the conclusion 
that all of the acts alleged by the Yugoslav government to have been com- 
mitted by Artukovie are necessarily of a ‘political character’,’’ as those 
words were used in the treaty and as the courts below had found. The 
Department then added two observations of considerable significance. 
First, the memorandum stated that the Department of State was 


of the view that the offense of murder, even though committed solely 
or predominantly with the intent to destroy, in whole or in part, a 
national, ethnical, racial‘or religious group, is none the less ‘‘murder’’ 
within the meaning of the Extradition Treaty here involved, and is 
not thereby rendered an offense of a ‘‘political character’’ within 
the meaning of Article VI of the above-mentioned treaty. (Em- 
phasis added. ) 


The italicized words in this quotation are taken verbatim from the defini- 
tion of genocide in Article II of the Genocide Convention, and the opinion 
that acts of genocide should not be treated as ‘‘political crimes’’ under 
extradition treaties follows precisely the admonition of Article VII of 
the Convention.*® 

The outlawry of genocide by international agreement was the brain- 
child of the late Raphael Lemkin,*® through whose perseverance over half 
the nations of the world have become parties to the Convention. The 
United States has felt obliged to refrain from formal adherence,** but 
one Administration has urged ratification ** and now, by using the lan- 


28 Record on Appeal, note 9 above, at 236-241. 

2945 A.J.I.L. Supp. 7-10 (1951). For an older view of ‘‘political offenses,’’ see 
Deere, ‘‘ Political Offenses in the Law and Practice of Extradition,’’ 27 A.J.I.L. 247 
(1933). 

80 Lemkin, Axis Rule in Occupied Europe (1944); Lemkin, ‘‘Genocide as a Crime 
under International Law,’’ 41 A.J.I.L. 145 (1947). 

$1 30 Dept. of State Bulletin 882-884 (1954), and 28 ibid. 591-595 (1953). 

82 Hearings on the Genocide Convention, Committee on Foreign Relations, U. S. Senate, 
8ist Cong., 2d Sess. (1950). 
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guage of the Convention in this memorandum, another Administration 


has given it a subtle blessing as a source of international law. This un 
heralded gesture is a notewort! vent in the struggle to make people act 


like human beings. 

The third, and popularly the most significant, issue in the Artukovic 
case would be presented if the event headlined at the start of this article 
should take place. Argentina has alleged that the German fugitive, 
Eichmann, was forcibly placed aboard an aircraft of the Israeli eivil 
airline and flown out of the country. The evidence indicates that this 
abduction was engineered by volunteer, private individuals. The Ar- 
gentines claim that these individuals were operating with the connivance 
of the Israeli Government. If these are the facts, was there a violation 
of international law? What would be the rights of Argentina, Israel and 
Kichmann under international law? 

The United States has been on both sides of abduction cases, and many 
other countries have been deeply involved in them. One consistent thread 
runs through them all: an abduction on foreign soil by officers of another 
government is a violation of international law, unless the government in 
control of the asylum country expressly or impliedly gives its consent. 
In a number of cases it has led to the release of the fugitive, but the 
maxim ‘‘male captus, bene detentus’’ is often applied and was still aec- 
cepted unanimously by the Supreme Court as late as 1952.°* The rule 
that abduction is illegal under international law, however, does not oper- 
ate unless the abductors were representing the prosecuting government 
in some way and were not bona fide volunteers. Still, in the Blair case the 
abduction from the United States evidently was handled by a British 
private investigator not acting on government orders, and yet the victim 
was in due course returned to the United States.** This type of situa- 
tion, involving unofficial captors, seems to have arisen so seldom, however, 
that legal conclusions could only be drawn by analogy. 

The closest analogy would be the case of a person seized in his place 
of refuge by officers of a foreign government acting beyond the scope of 
their official instructions. This was our excuse in the Vincenti case,*° 
where we apologized to the British and released Vincenti, who was an 
American citizen. We explained that the officials of the Department of 
Justice who had seized him in British territory, ‘‘acted on their own in- 
itiative and without the knowledge or approvel of this government.”’ 


~ 


In two well-known cases, Ker ** and Sobell,5* U. S. Government repre- 


33 Frisbie v. Collins, 342 U. S. 519 (1952). See 2 Hyde, International Law § 321, pp. 
1031-1032 (2d ed., 1945 

34 See Travers, Le Droit Pénal International 158-159 (Paris, 1921), cited in Preuss, 
‘Settlement of the Jacob Kidnaping Case (Switzerland-Germany),’’ 30 A.J.I.L. 123, 
124, note 6 (1936). Cf. State v. Brewster, 7 Vt. 118 (1835), where the identity of the 
abductors is not clear, but the conviction of the abducted fugitive was sustained. 

55 1 Hackworth, Digest of International Law 624 (1940). 

6 Ker v. Illinois, 119 U. S. 436 (1886). The interesting story behind the Ker case 
s told in Fairman, ‘‘Ker v. Dlinois Revisited,’’ 47 A.J.I.L. 678 (1953), and Montt and 
Fairman, ‘‘ Admiral Patrick Lynch,’’ 48 A.J.I.L. 294-296 (1954). The result of the 
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sentatives have actually taken part in abductions of U. S. citizens on 
foreign soil. The ensuing convictions in U. S. eourts were sustained 
Those cases, however, have circumstances which justly distinguish them 
from the Kichmann situation. In the Ker case, a private detective from 
the United States, while in Peru, received duly executed extradition 
papers from the U. S. Government, conforming to the requirements of 
the extradition treaty between the United States and Peru. He did not 
use them, however, because he had no access to the proper Government 
of Peru, which was disorganized as a result of military occupation of the 
capital city by Chilean forces. The latter assisted the American officers 
in forcing Ker to board a U. S. vessel. At no time did Peru object 
to the proceedings. 

If Peru had protested, the question would have arisen whether the 
occupation by a foreign force had so deprived the Peruvian Government 
of sovereignty over the place where Ker was found that it had no stand- 
ing to object to police action by foreign authorities. It was just such 
a situation that enabled the U. S. Government in 1946 to have Douglas 
Chandler seized in Germany by U. 8S. military forces and forcibly re- 
turned to the United States for trial on charges of treason.** There was 
no sovereign whose sovereignty was offended by the action of foreign 
officers on its soil. It is interesting that the obverse of the coin prevented 
the United States from sending Ieardi and LoDolee back to Italy, when 
they were accused of committing a cold-blooded murder in Italian ter- 
ritory while it had been under wartime German occupation.*® 

In the Sobell case the abducting party in Mexico was allegedly made 
up originally of Mexican officers. Sobell was carried, against his will, 
to the U. S. border and there turned over to U. 8S. authorities, even before 
crossing into the United States. The latter took him to New York, where 
he was tried for conspiracy to commit espionage and convicted. He lost 
in his efforts to obtain release on various grounds, including a charge that 
the treaty of extradition had been violated. It seems clear that the col- 
laboration of the Mexican police, like the French in the Savarkar case, 
deprived Mexico of any basis for complaint, even if it had wanted to 
raise an objection. Many years before, however, the Mexicans had pro- 
tested vigorously against our retention of one Martinez, who was forcibly 
taken from Mexico to the United States by another Mexican. The latter 
was extradited by the United States to stand trial in Mexico for kidnap- 
ease is criticized in Dickinson, ‘‘ Jurisdiction Following Seizure or Arrest in Violat 
of International Law,’’ 28 A.J.I.L. 231, 237-239 (1934). 

37U. S. v. Sobell, 142 F. Supp. 515 (S. D. N. Y., 1956); aff’d. 244 F. 2d 
520 (2d Cir., 1957), cert. den., 355 U. S. 873; rehearing den., 355 U. S. 920 (1958 

88 Chandler v. United States, 171 F.2d 921 (1st Cir., 1948). 

29 In re Lo Dolce, 106 F. Supp. 455 (W.D.N.Y., 1952). See also U. S. v. Ieardi, 140 
F. Supp. 383 (D. C., 1956). 

40 France and Great Britain: The Savarkar Case, Hague Permanent 
bitration (1911), Seott, The Hague Court Reports 275 (1916); reprint 
520 (1911), and Fenwick, Cases on International Law 420 (2d ed., 
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ing, but the United States refused to release Martinez.*' In the ease of 
Colunje, a police officer of the Canal Zone went into Panama and by a false 
story enticed Colunje to enter the Zone. There Colunje was arrested and 
held for trial. Subsequently he was released on a motion of nolle 
prosequi, but still the United States was required by arbitrators, on 
Panama's complaint, to pay $500 in damages to Colunje.* 

One unusual abduction case, in which the United States succeeded in 
obtaining release of the fugitive, involved Martin Koszta, a Hungarian 
revolutionary sought by the Austrian Government.** Koszta was seized 
by a gang of ‘‘ruffians’’ while he was visiting Smyrna, in Turkey, and 
taken aboard an Austrian warship. He claimed U. 8. protection because 
he had taken out first citizenship papers. The Turks held themselves 
aloof, since both foreign countries enjoyed extraterritorial rights over 
their citizens and protégés. Since the U. 8S. Consulate had accepted 
Koszta as entitled to U. S. protection, the vigorous captain of a U. S. 
warship, coincidentally in Smyrna harbor at the same time, displayed no 
doubt of the legal rights involved. He demanded the release of Koszta, 
and prevailed after he had threateningly swung his guns into line with 
the Austrian vessel. Koszta returned safely to the U. 8S. amid cheers for 
the captain and his staunch defense of American sovereign rights. 

There have been other cases in which the United States Government 
has been less than punctilious over the rigid rules of sovereignty, extra- 
dition and protocol in its anxiety to retrieve unpopular fugitives. It 
stretched definitions to the breaking point in a vain attempt to get the 
3ritish to agree that Gerhart Eisler had committed one of the crimes 
described in the extradition treaty. The United States only succeeded 
in having British officers carry him off the 8.8. Batory; he walked back 
on after a British judge said that ‘‘in no circumstances whatever’’ could 
the U. S. interpretation of the treaty be accepted.** The United States 
did get John H. Suratt back from Egypt for trial for the murder of 
Lincoln, although there was no extradition treaty in force.*® U.S. extra- 
territorial rights in Egypt evidently induced the Egyptians to accept its 
claim without question. The United States treated Adsetts more like 
a chattel than a man in having him sent from one place to another, and 
to ultimate trial and execution in Hong Kong.*® Arguelles was sent to 
Spain in 1864 without benefit of treaty, relying on comity and general 
principles of international law.*7 He was charged with trading in slaves, 

411906 U. S. Foreign Relations 1121-1122. See also Ex parte Lopez, 6 F. Supp. 
342 (S. D. Tex., 1934). 

42 American and Panamanian General Claims Arbitration, Report of Bert L. Hunt, 
U. S. Agent, Dept. of State Arbitration Series, No. 6 (1934), pp. 733-749. 

43 3 Moore, International Law Digest 820-854 (1906). 

44 Eisler v. U. S., 338 U. S. 189 (1949). See also Finch, ‘‘The Eisler Extradition 
Case,’’ 43 A.J.I.L. 487 (1949), and Dayton, Note, 35 Cornell Law Q. 424 (1950). 
Cf. Case of Blackmer, Hudson, Cases on International Law 514 (3rd ed., 1951). 

‘5 2 Moore, International Law Digest 633 (1906). 

46 Case of William H. Adsetts, 1907, 4 Hackworth, Digest of International Law 
14-15 (Washington, 1942). 

47 1 Moore, A Treatise on Extradition and Interstate Rendition 33-35 (1891). 
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and at the time the United States was fighting a bitter war in which 
slavery was a major issue. In its anxiety to try the public utilities magnate, 
Samuel Insull, for fraud and embezzlement, the United States also eut 
some corners that the strict rules of extradition would hardly have sanc- 
tioned.** After persuading a reluctant Greek Government to expel In- 
sull, the U. 8. Government induced the Turkish officials to seize and de- 
liver him to the U. 8S. representative aboard a U. S. flag vessel in Izmir, 
all before a pending extradition treaty had come into effect. 

The inescapable conclusion from the colorful events in these cases is 
that we would not be in too good a position, historically, to make the kind 
of complaint that Argentina leveled against Israel if Artukovic’s pro- 
tected presence here should embroil us in something like the Eichmann 
situation. We would have to admit that some of our past practices have 
laid a poor foundation for the position that we must take today. We 
strongly champion the rule of law in world affairs. Consequently, it 
must be our position that the only acceptable way to deal with fugitive 
war criminals is through orderly processes of international law and ex- 
tradition. In maintaining that position, however, we deserve to be re- 
minded that our friends abroad have met signal rebuffs when they tried 
to make use of those orderly channels. When the abducted Eichmann 
goes on trial in Israel, we can only hope that our consciences will rest 
easy because we can point to Artukovic, in his haven in California, as a 
symbol of our devotion to government of law and not of men. 


H. Carpozo 


UNWARRANTED EXTENSION OF CONNALLY-AMENDMENT THINKING 


In recent decades it has become standard practice for bilateral and multi- 
lateral treaties to contain clauses providing for the settlement of disputes 
between the parties concerning the interpretation or application of the 
treaty. These are known as ‘‘compromissary clauses,’’ and form a valu- 
able contribution toward the international rule of law in a class of dis- 
putes widely recognized as most suitable for solution by international 
arbitration or adjudication. As far back as 1907, the Second Hague 
Peace Conference stated in its Final Act that it was unanimous 


In declaring that certain disputes, in particular those relating to 
the interpretation and application of the provisions of International 
Agreements, may be submitted to compulsory arbitration without any 
restriction.* 


Since the establishment of the Permanent Court of International Justice, 
and its continuation as the International Court of Justice, these clauses 
have usually provided that such disputes concerning the particular treaty 
should be decided by the ‘‘ World Court.’’? The United Nations General 


482 U.S. Foreign Relations (1934) 576-583 and 939. 

12 Malloy’s Treaties 2369, 2378. 

2See M. O. Hudson, The Permanent Court of International Justice, 1920-1942, p. 
445 (1943); Shabtai Rosenne, The International Court of Justice 278 (1957). 
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Assembly adopted on November 14, 1947, a Resolution on the Need for 
Greater Use by the United Nations and Its Organs of the International 
Court of Justice, under which, inter alia, the General Assembly, 


Draws the attention of States Members to the advantage of insert- 
ing in conventions and treaties arbitration clauses providing . . . for 
the submission of disputes which may arise from the interpretation or 
application of such conventions or treaties, preferably and as far as 
possible to the International Court of Justice.® 

Certain recent events suggest possible confusion between these special 
compromissary clauses in treaties, and the arrangements whereby states 
may accept, under the so-called ‘‘Optional Clause,’’ the more general 
jurisdiction of the International Court of Justice over all questions con- 
cerning the interpretation of any treaty, any question of international law, 
the existence of facts constituting a breach of international obligation, and 
the reparation to be made for breaches of international obligations.* There 
is today much controversy in this country over efforts to remove the ‘‘self- 
judging’’ or ‘‘automatic’’ reservation embodied in the Connally Amendment 
to the United States acceptance of the general compulsory jurisdiction of 
the Court, under which the United States, rather than the Court, decides 
what questions are ‘‘domestic’’ and thus excluded from its acceptance of 
the Court’s jurisdiction.® Repercussions of these discussions have resulted 
in questions being raised as to (1) the applicability of the Connally Amend- 
ment’s ‘‘self-judging’’ feature to the specific acceptances of limited juris- 
diction expressed in compromissary clauses of treaties, and (2) whether 
such treaty clauses should be specifically limited by ‘‘self-judging’’ do- 
mestic jurisdiction provisions patterned on the Connally Amendment. 
The hitherto unquestioned principle of the compromissary clauses has be- 
come associated with the quite different question of compulsory jurisdic- 
tion in general, and the arguments put forth by some in favor of retaining 


‘ 


the ‘‘self-judging’’ or ‘‘automatic’’ reservation on domestic jurisdiction 
in general are being extended to the compromissary clause. After hearings, 
the Senate Committee on Foreign Relations on March 29, 1960, shelved a 
resolution (S.Res. 94 introduced by Senator Humphrey) to repeal the 
Connally Amendment and give the International Court of Justice authority 


to decide whether questions are domestic. Two compromissary clauses 


Rosenne comments: ‘‘Such a provision is now almost a clause de style in multilateral 
conventions drawn up under the auspices of the United Nations.’’ 

The Institut de Droit International has prepared a model compromissary clause for 
inclusion in bilateral and multilateral treaties, which would confer jurisdiction on the 
International Court of Justice in all disputes relating to the interpretation or applica- 
tion of the treaty in question. See 44 Annuaire de 1’Institut de Droit International 
458-468 (I, 1952); 45 ibid. 310-406 (I, 1954); 46 ibid. 178-264 (I, 1956). The final 
draft is reprinted in 50 A.J.I.L. 645 (1956). 

3 Resolution 171 (III), U.N. General Assembly, 3rd Sess., Official Records. 

4Statute of International Court of Justice, Article 36, par. 2. 

5 See Hearings before the Committee on Foreign Relations, United States Senate, 
86th Cong., 2d Sess., Jan. 27 and Feb. 17, 1960, on S. Res. 94, Compulsory Jurisdiction, 
International Court of Justice. 
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came up for Senate consideration while the controversial points of view on 
the Connally Amendment were fresh in mind. 

The first United Nations Conference on the Law of the Sea had produced 
four conventions, dated April 29, 1958, dealing with the territorial sea and 
contiguous zone, the high seas, fishing and conservation of living resources 
of the high seas, and the continental shelf. It was originally intended to 
include in each of the standard compromissary clause giving jurisdiction to 
the International Court of Justice, but the Soviet Union objected because 
of its opposition as a matter of national policy to compulsory settlement of 
international disputes. The Conference therefore drew up as a separate 
instrument an Optional Protocol of Signature Concerning the Compulsory 
Settlement of Disputes, which provided for compulsory jurisdiction of the 
International Court of Justice in disputes between the parties arising out 
of the interpretation or application of any of these conventions on the law 
of the sea (aside from disputes under certain articles of the Fishing Con- 
vention for which special settlement procedures were provided in the con- 
vention itself). The President asked the advice and consent of the Senate 
to ratification of these four conventions and the optional protocol.’ 

In hearings before the Senate Committee on Foreign Relations on these 
treaties and the protocol, January 20, 1960, Arthur Dean, Special Con- 
sultant to the Department of State, who had served as Chairman of the 
United States Delegation to the Law of the Sea Conference and who was 
charged with explaining these conventions on behalf of the Department 
of State, was asked about the relationship of the protocol to the Connally 
Amendment. He said: 


If the Senate decided to ratify this optional protocol, concerning the 
compulsory settlement of disputes with respect to these four con- 
ventions, to that extent it would be inconsistent with the Connally 
Amendment which states that, in substance, the United States is to 
be the sole judge of whether the International Court of Justice has 
jurisdiction affecting its domestic law. 

. if you decided to assent to this optional protocol with respect to 
these four conventions, there would be no reservation such as there is 
in the Connally amendment, unless, of course, the Senate chose to put 
it in.® 


In written answers to questions put by the Committee staff, Mr. Dean 
further said: 


The United States, in accepting the optional protocol concerning the 
compulsory settlement of disputes, would be agreeing vis-i-vis any 
other state accepting this protocol to the submission to the Interna- 
tional Court of Justice of any disputes arising out of the interpreta- 
tion or operation of any of the four conventions for a binding decision 
by that Court. Such submission would not be subject to the Connally 


6 The conventions and optional protocol are reprinted in 52 A.J.I.L. 834-864 (1958 
7 Sen. Exees. J to N, inclusive, 86th Cong., Ist Sess. 
8 Hearings before Senate Foreign Relations Committee, Jan. 20, 1960, on Exeecu 


tives J to N, inclusive, 86th Cong., 2d Sess., p. 76. 
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Reservation attached to the United States declaration accepting gen- 
erally the compulsory jurisdiction of the Court.* 

The Committee on Foreign Relations reported favorably on the four con- 
ventions and the optional protocol on April 27, 1960.°°. The Senate con- 
sidered them in executive session on May 26. Under a unanimous consent 
agreement, the Senate gave its advice and consent to the ratification of all 
five by a vote of 77 to 4 on a single resolution."* After this action Senator 
Johnson of Texas asked reconsideration of this action and that a separate 
vote be taken on the optional protocol. The protocol then failed of a two- 
thirds’ majority, receiving 49 yeas as against 30 nays.’* Senator Long, 
who appears to have provoked this action, said he believed that the protocol 
should be approved, ‘‘so long as the Connally reservation to the World 
Court remains effective’’; and then later stated that he ‘‘voted against 
ratification only because’’ he believed ‘‘Congress was wise in insisting upon 
the Connally reservation to the world treaty [sic] in the beginning.’’ He 
said : 

[ am one Senator who feels that, while the treaty should be ratitied, 
the ratification should have included a reservation to protect the do- 
mestie jurisdiction of the United States. ... This matter should come 
before the Senate again, and an opportunity should be afforded to 
vote for a reservation to protect the domestic jurisdiction of this 
country.** 

Senator Mike Mansfield, in charge of the treaties on the floor, pointed 
out that, ‘‘the Senate has already agreed to many treaties which have in 


them an exception to the principle of the Connally reservation,’’ and in- 
serted in the Record a list of 41 bilateral and 21 multilateral instruments 
containing compromissary clauses..* On May 27 he moved to reconsider 
the vote on the protocol.*® Senator Long, however, on July 2, 1960, pro- 
posed that the Senate advise and consent to the ratification of the op- 


tional protocol, 


subject to the reservation, which is hereby made a part and condition 
of the resolution of ratification, that no dispute with regard to any 
matter which is essentially within the domestie jurisdiction of the 
United States, as determined by the United States, shall be referred 
to the International Court of Justice for decision. 

The other compromissary clause with respect to which recent difficulties 
arose was that in the International Convention for the Prevention of 
Pollution of the Sea by Oil, signed May 12, 1954,'* which on February 15, 
1960, the President submitted to the Senate together with recommendations 
of an Inter-Departmental National Committee concerning the Convention. 
The seven agencies represented in this National Committee made sugges- 
tions which the Secretary of State embodied in an understanding, reserva- 

9 Ibid. 82 at 88-89; see also 54 A.J.I.L. 942 (1960). 

10 Exec. Rep. 5, reprinted in 106 Cong. Rec. 10381 (May 26, 1960, daily ed. 

11 Jbid. 10384. 12 Ibid. 10385. 

13 Jbid. 10385, 10387-10388. 14 Ibid. 10385-10386. 

15 Ibid. 10522 (May 27, 1960, daily ed.). 16 Sen. Exec. C, 86th Cong., 2d Sess. 
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tions, and recommendations submitted for the Senate. Two of these Na- 
tional Committee suggestions were omitted. One was that ‘‘the complaints 
of such other governments cannot be prosecuted unless accompanied by 
evidence sufficient to secure conviction in U. 8S. courts.’’ The other was 
that the compromissary clause (Article XIII) be made subject to a reserva- 
tion excluding from the acceptance of the Court’s compulsory jurisdiction 
any domestic question as determined by the United States. On the omis- 
sion of this, the Secretary of State said: 


The United States has made no reservation of the nature indicated 
with respect to other multilateral conventions to which it has become 
a party and it is considered that this established policy should con- 
tinue to be followed in the present case.'" 

In the May 17, 1960, hearings on this convention before the Senate Com- 
mittee on Foreign Relations, Senators Lausche (Ohio) and Long (Louisi- 
ana) expressed concern over the compromissary clause and asked whether 
the Connally Amendment would apply in the submission of disputes to 
the Court under this clause of the convention.’* Senator Long apparently 
feared that conduct of oil-well operators might be brought before the Inter- 
national Court of Justice instead of before national courts because of this 
compromissary clause. The Department of State later pointed out that 
such cases were in no way affected by the Oil Pollution Convention, which 
applies only to the discharge of oil or oily wastes by ships.’® Senator Long 
suggested that as a lawyer he feared that the specific would override the 
general, and that thus the Connally Amendment limitation on general ac- 
ceptance of compulsory jurisdiction would not of its own force apply to 
cases brought under the compromissary clause of the convention.*° A 
representative from the Department of State Bureau of Economie Affairs 
apparently became somewhat confused, first answered that the Connally 
Amendment limitation would be applicable under the compromissary 
clause of the convention, and then explained that he was not a lawyer and 
would get a statement from the Legal Adviser’s Office.*? 

The Legal Adviser of the Department of State, Eric H. Hager, provided 
a memorandum dated May 23, which pointed out that Article XIII of the 
Convention 

is a specific provision in a treaty permitting the parties to refer cer- 
tain matters for determination by the International Court of Justice. 
The jurisdiction of the Court in such cases is provided in article 36, 
paragraph 1, of the statute of that Court. In my opinion, a submis- 
sion to the Court under this specific provision would not be subject to 
the Connally reservation attached to the U. S. declaration accepting 
generally the compulsory jurisdiction of the Court. That declara- 
tion was filed pursuant to article 36, paragraph 2, of the statute of the 
Court. The specific provision of Article XIII would govern references 
to the Court made under it. The Connally reservation would only 
17 Ibid. 7, 13-14. 
18 Hearings, May 17, 1960, before Senate Committee on Foreign Relations, 86th 
Cong., 2d Sess., on Exec. C, Oil Pollution Convention, pp. 7-8, 12, 13-15. 
19 Ibid. 13. 20 Ibid. 14. 21 Ibid. 7, 13-14. 
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apply to references where jurisdiction is premised on the declaration 

of general acceptance of jurisdiction.** 
Pointing out that this position had been specifically taken by Arthur 
Dean on behalf of the Department of State, and by the Report of the Com- 
mittee on Foreign Relations regarding the Law of the Sea Conventions, 
the Legal Adviser added: ‘‘This is the position the Department has con- 
sistently taken and any statement to the contrary was due to a misunder- 
standing.”’ 

In reporting the Oil Pollution Convention to the Senate, the Committee 

on Foreign Relations dealt with this matter, did not include it in the con- 
ditions to which it would subject ratification, and said: 


The committee, in voting to report the convention, was aware that 
the Connally reservation will not apply to disputes referred to the 
Court under this convention. As a practical matter it is hardly 
conceivable that any matter arising under this convention, pertain- 
ing as it does to oil pollution of the high seas by ships, could be con- 
strued as being within the domestic jurisdiction of the United States.** 


Senator Long referred to the question over this compromissary clause 
when he spoke on May 26 in the Senate against immediate approval 
of the Optional Protocol to the Law of the Sea Conventions.** On July 2, 
1960, he submitted for consideration in executive session the following 
reservation : 


The Senate advises and consents to the ratification of Executive C, 


Eighty-Sixth Congress, second session, ‘‘ International Convention for 
the Prevention of Pollution of the Sea by Oil, 1954,’’ subject to the 
reservation, which is hereby made a part and condition to the resolu- 
tion of ratification, that no dispute with regard to any matter which 
is essentially within the domestic jurisdiction of the United States, as 
determined by the United States, shall be referred to the International 
Court of Justice for decision. 


The Senate adjourned without taking further action on the Oil Pollu- 
tion Convention, or on the Optional Protocol to the Law of the Sea Con- 
ventions. 

It would seem clear from these incidents that the Department of State, 
the Committee on Foreign Relations, and at least some of the Senators 
who would like to have the Connally Reservation apply to specific com- 
promissary clauses, are in agreement upon the proposition that the Con- 
nally Amendment does not apply to submission of disputes to the Inter- 
national Court of Justice under compromissary clauses of specific treaties 
(unless these clauses are themselves qualified in such fashion as to make 
clear the applicability of the self-judging domestic-jurisdiction reserva- 
tion). Of course that can be done when the President and Senate desire 
to limit acceptance of compulsory jurisdiction in this way, and a con- 
siderable number of our economic co-operation and aid agreements provide 


22 Ibid. 14-15; reprinted in 54 A.J.I.L. 941 (1960). 
23 Sen. Exec. Rep. 6, 86th Cong., 2d Sess., p. 8. 


24 See note 13 above. 
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for this limited aeceptance of jurisdiction through provisions which 
specifically limit the reference of disputes to the International Court of 
Justice by the terms and conditions on which the United States has ac- 
cepted the general compulsory jurisdiction of the Court under Article 36, 


paragraph 2.*° 

Whatever may be one’s views as to the desirability or undesirability of 
the Connally Amendment as a limit upon general acceptance of the 
Court’s jurisdiction under Article 36, paragraph 2, there seems no suf- 
ficient reason to impose a similar restriction on the narrower acceptance of 
compulsory jurisdiction as to controversies between parties to a particular 
treaty when disputes concern interpretation or application of that treaty. 
This distinction between the broad general acceptance of compulsory juris- 
diction over a wide range of international law questions, and the specific 
narrow acceptance of jurisdiction in the compromissary clauses, lies at the 
heart of the effort to include these clauses in our treaties. 

Such compromissary clauses providing for submission of disputes about 
the treaty to the International Court of Justice, without any self-judging 
domestic-jurisdiction reservation, are in all but one of the treaties of 
friendship, commerce and navigation made by the United States since the 
end of World War II. These clauses have been approved by the Senate 
after the Connally Amendment was adopted, and with full knowledge of 
the fact that they were not limited by that amendment. These treaties have 
entered into force with China, Italy, Ireland, Ethiopia, Israel, Greece, 
Japan, German Federal Republic, Iran, Nicaragua, Netherlands, and 
Korea.*® Similar compromissary clauses, without any limitation of the 


25 Senator Mansfield listed, note 14 above, the following agreements for economic 
co-operation and aid, as including clauses for reference of disputes to the International 
Court, but subject to the limitations of the general United States acceptance of com 
pulsory jurisdiction: Austria, July 2, 1948, 62 Stat. 2137, T.I.A.S., No. 1780; Belgium, 
July 2, 1948, 62 Stat. 2173, T.I.A.S., No. 1781; China, July 3, 1948, 62 Stat. 2945, 
T.I.A.S., No. 1837; Denmark, June 29, 1948, 62 Stat. 2199, T.I.A.S., No. 1782; France, 
June 28, 1948, 62 Stat. 2223, T.I.A.S., No. 1783; Greece, July 2, 1948, 62 Stat. 2293, 
T.LA.S., No. 1786; Iceland, July 3, 1948, 62 Stat. 2363; Ireland, June 28, 1948, 62 
Stat. 2407, T.I.A.S., No. 1788; Israel, May 9, 1952, 3 U.S. Treaties 4171, T.I.A.S., No. 
2561; Italy, June 28, 1948, 62 Stat. 2421, T.I.A.S., No. 1789; Luxembourg, July 3, 
1948, 62 Stat. 2451, T.I.A.S., No. 1790; Netherlands, July 2, 1948, 62 Stat. 2477, 
T.I.A.S., No. 1791 (obligations also assumed by Indonesia); Norway, July 3, 1948, 
62 Stat. 2514, T.I.A.S., No. 1792; Portugal, Sept. 28, 1948, 62 Stat. 2856, T.I.A.S., 
No. 1819; Spain, Sept. 26, 1953, 4 U. S. Treaties 1903, T.I.A.S., No. 2851; Sweden, 
July 3, 1948, 62 Stat. 2541, T.I.A.S., No. 1793; Turkey, July 4, 1948, 62 Stat. 2566, 
T.IL.A.S., No. 1794; and United Kingdom, July 6, 1948, 62 Stat. 2596, T.I.A.S., No. 
1795 (also applicable to Ghana and to Federation of Malaya). 

26 These treaties may be found as follows: China, 1946, 62 Stat. 2945, T.I.A.S., No. 
1871; Italy, 1948, 63 Stat. 2258, T.I.A.S., No. 1965; Ireland, 1950, 1 U. S. Treaties 
785, T.I.A.S., No. 2155; Ethiopia, 1951, 4 U.S. Treaties 2134, T.LA.S., No. 2864; 
Israel, 1951, 5 U.S. Treaties 550, T.I.A.S., No. 2948; Greece, 1951, 5 U.S. Treaties 
1829, T.I.A.S., No. 3057; Japan, 1953, 4 U.S. Treaties 2063, T.LA.S., No. 2863; 
German Federal Republic, 1954, 7 U.S. Treaties 1389, T.I.A.S., No. 3593; Iran, 1955, 
8 U.S. Treaties 899, T.I.A.S., No. 3853; Nicaragua, 1956, 9 U.S. Treaties 499, T.I.A.S., 
No. 4024; Netherlands, 1956, 8 U.S. Treaties 2043, T.I.A.S., No. 3942; Korea, 1956, 
8 U.S. Treaties 2217, T.I.A.S., No. 3947. 


142 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 55 


Connally-Amendment type, appear in the other commercial treaties which 
have been signed since 1946, but which have not yet entered into force, 
namely, those with Uruguay, Colombia, Denmark, Haiti, Pakistan, and 
France ; ** in some instances these have already been approved by the Senate 
and merely await final action by the other party. In the one case where 
such a clause was omitted, the Treaty with Muscat, the omission was at the 
specific insistence of the other country (Muscat) 

When the first of these bilateral treaties containing such a compromissary 
clause (that with Nationalist China) ** was before the Senate, hearings were 
held April 26, 1948, before a Subcommittee of the Senate Committee on 
Foreign Relations. Senator Smith asked Mr. Bohlen, Counselor of the 
Department of State, whether there was any conflict between the com- 
promissary clause and the Connally Amendment. Stating that the De- 
partment saw no conflict, Mr. Bohlen submitted a memorandum from the 
Department *° in which it was stated with respect to the Connally Amend- 


ment: 


There is, of course, no provision similar to this in the treaty. The 
Department of State feels that questions arising under this treaty are 
matters which the United States would wish to see submitted to the 
International Court of Justice and that it would be in the public in- 
terest for the United States to be able to bring, without restriction, 
before that Court any disputes arising because of the interpretation 
or application by China of the provisions of this treaty in such a way 
as to be detrimental to the interests of the United States. 

It is thought that Article XXVIII of the treaty is not in conflict 
with the intent and purpose of Senate Resolution 196 [that accepting 
compulsory jurisdiction subject to the Connally Amendment]. It is 
to be noted that the exception in item (b) applies with respect to the 
acceptance of compulsory jurisdiction as to four extensive categories 
of questions of which the interpretation of a treaty is only one. In 
this broad context, the exception stands as a possible protection against 
this country’s being cited before the Court by any one of a large num- 
ber of states, some of which might conceivably try to bring before the 


27 These treaties may be found as follows: Uruguay, 1949, Sen. Exec. D, 81st Cong., 
2d Sess.; Colombia, 1951, Sen. Exec. M, 82nd Cong., 1st Sess.; Denmark, 1951, Sen. 
Exec. I, 82nd Cong., 2d Sess.; Haiti, 1955, Sen. Exec. H, 84th Cong., Ist Sess.; 
Pakistan, 1959, Sen. Exec. F, 86th Cong., 2d Sess.; and France, 1959, 41 Dept. of 
State Bulletin 829 (1959). The treaties with Colombia and Haiti have been with- 
drawn from the Senate. 

28 Sen. Exec. Rep. 1 of Committee on Foreign Relations, 86th Cong., Ist Sess., April 
22, 1959, recommending advice and consent to the treaty with Muscat, states at p. 3: 

‘*The committee noted that the treaty does not provide for arbitration by the Inter- 
national Court of Justice of disputes arising out of its application or interpretation. 
Mr. Beale of the Department of State said that such a provision is standard policy 
in other treaties. However, the Sultan of Muscat refused unconditionally to consent 
to any provision that might involve the admission of a third party. Mr. Beale sug- 
gested that the Sultan’s attitude stemmed from his dissatisfaction with the arbitratiou 
of his dispute with Saudi Arabia over control of the Buraimi Oasis.’’ 

29 Sen. Exec. J, 80th Cong., Ist Sess.; 63 Stat. 1299; T.I.A.S., No. 1871. 

80 Hearings before a Subcommittee of the Senate Committee on Foreign Relations, 
80th Cong., 2d Sess., April 26, 1948, on Treaty of Friendship, Commerce and Naviga- 
tion with China, p. 29. 
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Court, as related to a question of international law, questions such as 
our policy as to immigration, the Continental Shelf, or some other 
domestic matter. 

The compromissary clause (Article XXVIII) of the treaty with 
China, however, is limited to questions of the interpretation or ap- 
plication of this treaty; i.e., it is a special and not a general com- 
promissary clause. It applies to a treaty on the negotiation of which 
there is voluminous documentation indicating the intent of the parties. 
This treaty deals with subjects which are common to a large number 
of treaties, concluded over a long period of time by nearly all nations. 
Much of the general subject matter—and in some cases almost identical 
language—has been adjudicated in the courts of this and other 
countries. The authorities for the interpretation of this treaty are, 
therefore, to a considerable extent established and well known. Fur- 
thermore, certain important subjects, notably immigration, traffic in 
military supplies, and the ‘‘essential interests of the country in time 
of national emergency,’’ are specifically excepted from the purview 
of the treaty. In view of the above, it is difficult to conceive how 
Article XXVIII could result in this Government’s being impleaded 
in a matter in which it might be embarrassed. 


Recommending advice and consent to the treaty, the Report of the 
Senate Subcommittee took the same line, adding that: 


In fact, questions likely to arise under the treaty are matters which 
the United States would normally want to have submitted to the 
Court.** 


The Subcommittee pointed out that the United States would want to be 
able to bring before the Court any dispute arising out of China’s inter- 
pretation or application of the treaty, and mentioned precedents for such 
provisions in the Constitution of the International Labor Organization, 
and the 1944 Chicago Civil Aviation Convention. 

The Senate gave its advice and consent to the Chinese Commercial 
Treaty and the other treaties containing similar compromissary clauses. 
Commenting on these treaties, Professor R. R. Wilson wrote that ‘‘The 
omission of reservations was not inadvertent,’’ referred to the Department 
of State memorandum and the Senate Report, and added by way of con- 
clusion : 


The recently concluded commercial treaties represent a forward 
step by the United States and the other signatories in providing for 
the handling, through orderly institutional process, legal questions 
that may arise... .°* The implications of the compromissory clauses 
of the new commercial treaties include subscription to the principle 
of obligatory jurisdiction. This is all the more meaningful in a period 
when the so-called ‘‘Optional Clause’’ of the Statute of the Interna- 
tional Court of Justice seems to have been in decline. To a modest 
extent the bilateral treaties therefore contribute to the advance of 
procedural as well as substantive rules of international law.** 


31 Sen. Exec. Rep. No. 8, 80th Cong., 2d Sess., p. 6. 
32R. R. Wilson, United States Commercial Treaties and International Law 24 
(1960). 83 Ibid. 327-328. 
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Multilateral treaties in foree as to the United States which contain 
clauses conferring on the International Court jurisdiction over disputes 
concerning the treaty, without the self-judging limitation, include the 
1930 Hague Protocol on Military Obligations in Certain Cases of Double 
Nationality ;** the 1931 Convention for Limiting the Manufacture of 
Narcotic Drugs; ** the Chicago Civil Aviation Convention of 1944; ** the 
Constitutions of the Food and Agriculture Organization,?*” UNESCO,* 
World Health Organization,*® International Labor Organization (as 
amended ),*® Intergovernmental Maritime Consultative Organization,*! In- 


ternational Atomic Energy Agency,** and Intergovernmental Committee 
for European Migration ; ** the Geneva Road Traffie Convention of 1949; ** 
International Sanitary Regulations of May 25, 1951;*° Treaty of Peace 
with Japan; Universal Copyright Convention; and Protocol of De- 
cember 7, 1953, amending the Slavery Convention of September 25, 1926.*° 

Looking to the future, there seems to be no real advantage, and very 
considerable disadvantage, in specifically limiting the ecompromissary 
elauses of such bilateral or multilateral treaties by provisions along the 
lines of the Connally Amendment—whatever may be the ultimate decision 
with respect to that self-judging limitation on our general acceptance of 
the Court’s jurisdiction under paragraph 2 of Article 36 of the Statute of 
the Court. It may be strongly urged and hoped that the Senate will not 
support Senator Long’s attempts to limit in this way our acceptance of the 
Optional Protocol to the Law of the Sea Conventions, or the compromissary 
elause in the Oil Pollution Convention. At least in these narrow fields 
it is highly desirable to be guided by the report of the Senate Foreign Rela- 
ons Committee, July 25, 1946, in which that Committee said with respect 
to our general acceptance of compulsory jurisdiction under Article 36, 


paragraph 2: 


The question of what is properly a matter of international law is, in 
case of dispute, appropriate for decision by the Court itself, since, if it 


3450 Stat. 1317, Treaty Series, No. 913. 

35 48 Stat. 1543, Treaty Series, No. 863. 86 61 Stat. 1180, T.I.A.S., No. 1591. 

3760 Stat. 1886, T.I.A.S., No. 1554. 3861 Stat. 2495, T.I.A.S., No. 1580. 

89 62 Stat. 2679, T.I.A.S., No. 1808. 40 62 Stat. 3845, T.I.A.S., No. 1868. 

4119 U. S. Treaties 621, T.I.A.S., No. 4044. 

428 U. S. Treaties 1083, T.I.A.S., No. 3873. The language, that ‘‘Any question or 
dispute concerning the interpretation or application of this Statute which is not 
settled by negotiation shall be referred to the International Court of Justice in con- 
formity with the Statute of the Court’’ {emphasis supplied], would seem clear. It 
has been suggested that the phrase here italicized was inserted as a concession to 
the Soviet Union’s opposition to compulsory juridiction of the Court in any form 
or shape, and would require a special agreement to bring a controversy before the 
Court unless both parties had previously accepted compulsory jurisdiction. Bechhoefer 
and Stein ‘‘Atoms for Peace: The New International Atomic Energy Agency,’’ 55 
Mich. Law Rev. 747, 776 (1957). 486 U.S. Treaties 603, T.I.A.S., No. 3197. 

443 U. S. Treaties 3008, T.I.A.S., No. 2487. 

453 U. S. Treaties 2255, T.I.A.S., No. 3625. 

463 U. 8S. Treaties 3169, T.I.A.S., No. 2490. 

47 6 U. S. Treaties 2731, T.I1.A.S., No. 3324. 

487 U. 8. Treaties 479, T.I.A.S., No. 3532. 
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were left to the decision of each individual state, it would be possible 
to withhold any case from adjudication on the plea that it is a matter 
of domestic jurisdiction. It is plainly the intention of the statute 
that such questions should be decided by the Court, since Article 36, 
paragraph 6, provides: ‘‘In the event of a dispute as to whether the 
Court has jurisdiction, the matter shall be settled by the decision of 
the Court.”’ 

. . . The committee therefore decided that a reservation of the right 
of decision as to what are matters essentially within domestic jurisdic- 
tion would tend to defeat the purposes which it is hoped to achieve by 
means of the proposed declaration as well as the purpose of Article 
36, paragraphs 2 and 6, of the Statute of the Court.*® 


It would indeed be in effect a fundamental repudiation of the interna- 
tional rule of law to deny that questions between two nations as to the 
interpretation or application of a treaty already agreed upon by them 
should be referred to international judicial settlement in case of dispute. 
Surely such questions between two parties to an international agreement 
cannot properly be called matters essentially within the domestic jurisdic- 
tion of one of them! 

Wma. W. Bisnop, Jr., and Denys P. Myers 


HAGUE ACADEMY OF INTERNATIONAL LAW 


The Academy of International Law at The Hague will hold its 32nd 
session from July 10 to August 18, 1961. The session will be held in two 
periods: one from July 10 to 28, and the other from July 31 to August 18. 
The lectures will be given in either English or French, with simultaneous 
translation in the alternate language. Most of the lecture periods are 
scheduled for the mornings of each week day, with a few to be held in the 
afternoons. The courses are intended primarily for those persons who have 
some background in international law and wish to extend their knowledge 
of the subject. 

A general course on public international law will be given by Professor 
Paul Reuter of the Faculty of Law, Paris University. Other lectures on 
subjects of public international law will be given as follows: ‘‘A Compara- 
tive Study of Instances of Intervention: Korea, Guatemala, Hungary, Suez, 
Lebanon, Jordan, Tibet and Indian frontier territories,’’ by J. E. 8. 
Faweett, Legal Adviser to the International Monetary Fund; ‘‘Present 
Aspects of Sovereignty in International Law,’’ by Professor M. St. 
Korowicz, of the Fletcher School of Law and Diplomacy; ‘‘The Contribu- 
tion of the Geneva Conferences to the Progressive Development of the In- 
ternational Law of the Sea,’’ by A. Matine-Daftary, Member of the Iranian 
Senate and Member of the U. N. International Law Commission ; ‘‘ The Dip- 
lomatie Protection of Legal Persons,’’ by Professor Paul de Visscher, of 
the Faculty of Law, Leuven University. On the law of treaties, Professor 
W. W. Bishop, Jr., of the University of Michigan Law School, a Vice Presi- 
dent of the American Society of International Law, and an editor of this 


JOURNAL, will give lectures on treaty reservations; and Professor S. S. 


49 Sen. Rep. No. 1835, 79th Cong., 2d Sess., p. 5. 
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Ehler of the University of Dublin will discuss recent treaties between 
Church and State. 

In the field of private international law, Professor Wilhelm Wengler of 
the University of Berlin, will give a general course. Lectures will be given 
on ‘‘Private Wealth and Taxation in International Law,’’ by A. Ardoin, 
Fiscal Counselor ; ‘‘The International Recognition of Administrative Acts,”’ 
by Professor Giuseppe Biscottini, of the Catholic University of Milan ; ‘‘ Na- 
tionality, Dual Nationality, and Supra-Nationality,’’ by Professor F. de 
Castro, of the Faculty of Law, Madrid University; ‘‘ Adoption in Com- 
parative Private International Law,’’ by Professor Rodolfo De Nova, of 
Pavia University ; ‘‘The Relationship between Private and Public Law and 
the Rules of Conflict of Laws,’’ by Professor W. Riphagen, of Rotterdam 
University, Legal Adviser to the Netherlands Ministry of Foreign Affairs; 
and ‘‘The Problem of Foreign Investment,’’ by Lord Shaweross. 

In the field of international organization, lectures will be delivered by 
Mr. A. K. Brohi, High Commissioner for Pakistan in India, on ‘‘ Asia and 
the United Nations’’; Mr. P. Pescatore, Director of the Political Depart- 
ment of the Luxembourg Ministry of Foreign Affairs, on ‘‘The External 
Relations of the European Communities’’; and Mr. M. Prelot, Member of 
the French Senate, Professor of the Faculty of Law, Paris University, on 
‘*The Law of International Assemblies.’’ 

Applications for admission to the Academy courses should be made to 
the Secretariat of the Academy, The Peace Palace, The Hague. The 
registration fee is ten Florins. Registration should be made before June 1, 
1961. 

At the end of the Academy Session, the Center for Studies and Research 
in International Law and International Relations will hold its fifth session, 
from August 22 to September 30. The Center is open only to highly 
qualified persons having advanced university diplomas, the Hague Academy 
Diploma, or at least three years’ actual practice in international affairs. 
Fifteen participants will be admitted to the French-speaking section, and 
fifteen to the English-speaking section. The Directors of Studies for the 
1961 session are Professor Georges Berlia of the Faculty of Law of Paris, 
for the French-speaking section, and Professor Ignaz Seidl-Hohenveldern of 
the Faculty of Law of Saarbrucken University, for the English-speaking 
section. The subject for study by both sections in 1961 will be ‘‘The 
Regime of Navigable Waterways of International Concern.”’ 

Information regarding admission to the Research Center may be obtained 
from the Secretariat of the Academy. Applications, together with all 
necessary certified copies of papers and certificates must reach the Cura- 
torium of the Academy, The Peace Palace, The Hague, not later than 
February 1, 1961. 

Eveanor H. Finca 
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CURRENT LEGAL BIBLIOGRAPHY 


The Harvard Law School Library has announced the publication of a 
bibliographic service under the title of Current Legal Bibliography. Be- 
ginning in October, 1960, there will be nine issues, appearing monthly, dur- 
ing the academic year. Each issue will include a comprehensive listing of 
monographs, journal articles, and the contents of collected works of all 
types currently received by the library. The monthly service will be- 
come a supplement to bound annual volumes to be published under the 
title of Annual Legal Bibliography, the first of which will be published in 
the fall of 1961. 

Each issue of Current Legal Bibliography is intended to provide a quick 
survey of the more significant legal writing in all fields of law from all 
countries of the world. The service is addressed primarily to an audience 
of lawyers, teachers and students, corporation counsel, legal departments of 
government agencies and of international organizations, and to scholars in 
the related fields of political science, economics, sociology, and history. 
Subscription to the current monthly service is $3.00 per annum; the price 
of the annual volume will be $14.00. Both services are available for the 
combination price of $15.00. Subscriptions may be placed with the 
Harvard Law School Library. 


CLAYTON FELLOWSHIPS IN INTERNATIONAL ECONOMICS AND FOREIGN RELATIONS 


The Fletcher School of Law and Diplomacy, Tufts University, has an- 
nounced the availability of a number of fellowships in international affairs 
to encourage and assist young men and women in the pursuit of graduate 
studies in preparation for careers in international relations. Among these 
are the Clayton Fellowships for graduate study in international economics 
and foreign relations, established in honor of William L. Clayton, first 
Under Secretary of State for Economie Affairs. The Fellowships bear 
stipends up to $2500, and call for a broad professional course of study at 
the Fletcher School, with special emphasis on international economics, 
trade, and finance. Other studies will include international law and or- 
ganization, diplomatic history, and international politics. The program 
of study leads to the degrees of Master of Arts, Master of Arts in Law 
and Diplomacy, and Doctor of Philosophy. 

Candidates must have an A.B. degree, proficiency in one modern foreign 
language, a broad background in the liberal arts, with substantial under- 
graduate training in economics or business administration. Applications 
must be received by February 15, 1961. Information regarding the 
Fletcher School and the procedure for applying for the Clayton Fellow- 
ships may be obtained from The Registrar, Fletcher School of Law and 
Diplomacy, Tufts University, Medford 55, Mass. 
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SOROPTIMIST FELLOWSHIP FOR WOMEN 


The Fletcher School of Law and Diplomacy will offer a special national 
fellowship of $2500 for 1961-1962, open to women students who have 
completed the A.B. degree or its equivalent, or who expect to receive the 
degree before September 1, 1961. The fellowship has been made available 
by the North Atlantic Region of the Soroptimist Federation of the Ameri- 
eas, Inec., an international organization of business and professional women, 
and is intended to encourage women who wish to prepare themselves for 
careers in public service in international affairs. 

The program of study is an advanced and comprehensive one in the 
fields of international law, international organization, world politics, 
diplomacy, and international economic relations. It is designed to provide 
graduate training for careers in the State Department and diplomatic serv- 
ice of the United States, in the United Nations and other international 
agencies, in international business, finance, and journalism, and in teach- 
ing and research in international affairs. The course leads to the degrees 
of Master of Arts, Master of Arts in Law and Diplomacy, and Doctor of 
Philosophy. 

Candidates for the fellowship should be thoroughly prepared in the 
social sciences and in at least one modern foreign language. Weight will 
be given to any previous graduate study or practical experience in govern- 
ment or business. 

Fellowship applications must be received by February 15, 1961. Re- 
quests for information or application blanks should be addressed to The 
Registrar, Fletcher School of Law and Diplomacy, Tufts University, Med- 
ford 55, Mass. 


E. H. F. 


FIFTY-FIFTH ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law will hold its 55th annual 
meeting at the Mayflower Hotel, Washington, D. C., from April 27 to 29, 
1961. The meeting will open on Thursday afternoon, April 27, with a 
session devoted to the problems of the Congo and the Caribbean. Professor 
Martin Travis, of Stanford University, will preside over the session. 

On Thursday evening, President Martin will make the formal opening 
address. It is hoped to have a distinguished public official speak also on 
that evening. 

On Friday morning, April 28, there will be two panel discussions: one 
presided over by Dr. Martin Domke of New York, on the subject of Arbitra- 
tion between States and Private Firms; the other, under the chairmanship 
of Mr. James N. Hyde of New York, having for its subject Constitutional 
Developments in the United Nations. 

On Friday afternoon, Mr. Adrian Fisher, Vice President and Counsel 
of The Washington Post Company, and former Legal Adviser of the De- 
partment of State, will preside over a panel discussion of Current Devel- 
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opments in the Law of Sovereign Immunity. A second panel will be de- 
voted to international law problems of newly independent states. 

On Friday evening a single session will be devoted to discussion of Outer 
Space. Professor Richard N. Gardner, of Columbia University, will preside. 

The business meeting will be held on Saturday morning, April 29, for 
election of officers and the transaction of other matters, including action on 
a proposed amendment to Article III of the Society’s constitution. This 
proposal was adopted by the Executive Council at its meeting on November 
19, 1960, and reads as follows: 


Resolved, That Article 111, Paragraph 3, of the Constitution relating 
to life members shall be amended by striking the words ‘‘two hundred 
dollars’’ and substituting therefor the words ‘‘such amount as the 
Executive Council shall determine,’’; and 

Resolved further, That Article III of the Constitution be amended 
by adding the following paragraph, before the paragraph relating to 
** Additional Classes of Membership’’: 

‘*Corporate Non-Voting Members. Upon payment of such annual 
dues as the Executive Council shall determine, corporations, partner- 
ships, associations, and organizations of such other kinds as the 
Executive Council may designate, may be elected members of the 
Society without the privileges of voting or holding office but with 
all the other privileges of membership including receipt of the 
Society’s publications. ”’ 


On Saturday afternoon, April 29, it is planned to hold a dedication of 
Tillar House, the Society’s new home, to which important government and 
diplomatic officials will be invited. 

The meeting will conclude with the annual dinner on Saturday evening 
at 7 o’clock. 

An interesting program of speakers is being planned for the meeting, 
advance notices of which will be sent to members within the next month. 

During the period of the annual meeting of the Society a Teacher’s Con- 
ference will also be held in Washington, the exact date and place of which 
will be announced later. 

The Mayflower Hotel has set aside rooms for members attending the 
meeting. Reservations should be sent directly to the Mayflower well 
ahead of time. 

H. C. L. Mermuat 
Executive Director 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


By Denys P. Myers 
TREATIES 


Interpretation—most-favored-nation treatment of property under Article 
II of Convention of Commerce and Navigation with Yugoslavia—judi- 
cial effect of such interpretation 


The Yugoslav Ambassador, concerned particularly with statements in 
the case of Arbulich’s Estate, 41 Calif. 2d 86, 257 Pace. 2d 433 (1953), cert. 
denied, 346 U. 8. 897, digested in 48 A.J.I.L. 670 (1954), handed a note to 
the Secretary of State on April 18, 1958, in which he asked for the Depart- 
ment of State’s understanding of the scope of Article II of the convention 
of October 14, 1881, for ‘‘facilitating and developing the commercial rela- 
tions’’ of the two countries. Ina reply dated April 24, 1958 (file 211.683 /4- 
1958) the Department of State coneurred in the interpretation of the 
Yugoslav Ambassador. 

Article II of the Convention of Commerce and Navigation of October 14, 
1881, reads: 


In all that concerns the right of acquiring, or possessing or disposing 
of every kind of property, real or personal, citizens of the United States 
in Servia’? and Servian subjects in the United States, shall enjoy the 
rights which the respective laws grant or shall grant in each of these 
states to the subjects of the most favored nation. 

Within these limits, and under the same conditions as the subjects of 
the most favored nation, they shall be at liberty to acquire and dispose 
of such property, whether by purchase, sale, donation, exchange, mar- 
riage contract, testament, inheritance, or in any other manner what- 
ever, without being subject to any taxes, imposts or charges whatever, 
other or higher than those which are or shall be levied on natives or 
on the subjects of the most favored state. 

They shall likewise be at liberty to export freely the proceeds of 
the sale of their property, and their goods in general, without being 
subjected to pay any other or higher duties than those payable under 
similar circumstances by natives or by the subjects of the most favored 
state.” 


The Department of State agreed with the Yugoslav Government that 
Article 5 of the Agreement of July 19, 1948,* relating to the settlement of 


1 Yugoslavia in succession. In 1881 it was the Principality of Serbia, then the King- 
dom of Serbia; in 1919 it became the Kingdom of the Serbs, Croats and Slovenes, the 
Kingdom of Yugoslavia on Oct. 3, 1929, and on Nov. 29, 1945, the Federal People’s Re- 
publie of Yugoslavia. See Ivancevie v. Artukovic, 211 F. 2d 555 (9th Cir., 1954) ; cert. 
denied, 348 U. S. 818; digested in 48 A.J.I.L. 660 (1954). 

22 Malloy, Treaties, ete., 1614; 22 Stat. 963. 
3 T.LA.S., No. 1803; 62 Stat. 968; 89 U.N. Treaty Series 43. 
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pecuniary claims by the domestic International Claims Settlement Com- 
mission, confirmed Article II of the 1881 convention ‘‘as according rights 
to property in one or the other of the two countries irrespective of the place 
of residence of the nationals concerned or of the decedent’s nationality.’’ 


The United States note continues: 


The Department of State concurs in the Yugoslav interpretation of 
Article II of the 1881 Convention. That is to say, it is the opinion of 
the Department of State that Article II provides that whatever right 
is accorded in this country to nationals of any third country, wherever 
resident, with respect to the acquisition, possession, or disposition of 
property (including the rights of inheritance and transfer of proceeds 
thereof), shall be accorded likewise in this country to Yugoslav na- 
tionals wherever resident and irrespective of the decedent’s nationality. 
The Embassy’s citation of {Article IX of] the 1853 treaty between the 
United States of America and Argentina‘ in connection with this 
matter seems to be appropriate. 

Article II of the 1881 Convention is quoted in the Embassy’s note, 
so it will not be set forth here. The critical words ‘‘citizens of the 
United States in Serbia and Serbian subjects in the United States shall 
enjoy [certain rights]’’ as they appear in the first paragraph of Article 
II may be given at least two plausible interpretations, namely: (1) The 
words ‘‘in Serbia’’ and ‘‘in the United States’’ may be deemed ad- 
jectival, modifying respectively ‘‘citizens of the United States’’ and 
‘*Serbian subjects.’’ The words ‘‘in Serbia’’ and ‘‘in the United 
States’? may be deemed adverbial, modifying ‘‘shall enjoy.’’ The 
first of these interpretations would limit the application of the article 
to the rights of nationals of the one country present in the other. 
However, a literal reading of the pertinent phraseology in context does 
not require such a restrictive interpretation. Rather, a liberal inter- 
pretation of the ambiguous portion produces a reasonable construction 
consonant with the spirit of the Treaty as a whole. 


The United States note observed that this interpretation was consistent 
with Yugoslavia’s practice as exemplified in the operation of its 1923 treaty 
with Poland, and then reverted to the negotiating history of the 1881 con- 
vention. ‘‘In this connection, it appears to have been the consistent policy 
of the United States, as reflected in treaties concluded between 1850 and 
1890,’’ the note stated, ‘‘to accord rights of inheritance and succession to 
property to nationals of the other contracting party without regard to 
their residence at the time of the decedent’s death.’’ (By the convention, 
Eugene Schuyler, its negotiator, wrote at the time,’ ‘‘citizens of the United 
States have in Serbia all the rights and privileges enjoyed by subjects of 
other powers.’’) It also seemed inconsistent with the purpose of the con- 
vention to facilitate and develop commercial relations ‘‘to make an alien’s 
rights of inheritance turn on his location at the time of decedent’s death.’’ 
The Department of State concluded: 


41 Malloy 20; 10 Stat. 1005. The Yugoslav note cited this Treaty of Friendship, 
Commerce and Navigation because the provisions of Art. IX were similar to the Yugoslav 
Convention of Legal Relations with Poland, May 4, 1923 (85 L.N. Treaty Series 455), 
Art. 23 of which had been interpreted along the lines of the Yugoslav reasoning. 

5 No. 2, Serbian Consular Series, March 29, 1883, Ms. in National Archives. 
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Therefore, in the absence of clear and unmistakable evidence of a 
contrary intention on the part of the negotiators, it appears that the 
interpretation most consistent with the purpose of the Convention, and 
with the policy reflected in treaties between the United States of 
America and other countries, is to interpret the words ‘‘in Servia’’ and 
‘*in the United States’’ as referring to the place where property rights 
are granted rather than to the geographical location of the person 
claiming such rights. As thus construed, the provision would accord 
to nationals of either party wherever resident rights similar to those 
enjoyed by nationals of the most-favored-nation wherever resident. 
A review of all relevant correspondence available at the National 
Archives indicates no intention contrary to this interpretation. As the 
Supreme Court has said: 


‘*Treaties are to be construed in a broad and liberal spirit, and, 
when two constructions are possible, one restrictive of rights that 
may be claimed under it and the other favorable to them, the latter 
is to be preferred. Hauenstein v. Lynham, 100 U. 8S. 483, 487 
(1880); Geofroy v. Riggs, 133 U. S. 258, 271 (1890); Tucker v. 
Alexandroff, 183 U. 8. 424, 437 (1902).’’ Asakura v. Seattle, 265 
U. 8. 332, 342 (1924). 

This note, of course, is not to be considered as having the character of 
an international agreement or as effecting any modification of the 
treaty. 

The Yugoslav Ambassador raised the question with the Department of 
State in support of the Consul General of Yugoslavia at San Francisco, 
who represented Yugoslav heirs of Joe Stoich and Muharem Zekich, both 
of whom died intestate in Oregon in December, 1953. The State of Oregon 
(State Land Board) claimed their estates by escheat, which the Circuit 
Court, Multnomah County, denied in 1957. The Oregon Supreme Court 
reversed the lower court on January 13, 1960, In re Stoich’s Estate, 70 
A.S. (Ore.) 55; 349 Pac. 2d 255; digested in 54 A.J.I.L. 898 (1960). On 
the relevant point the Oregon Supreme Court relied on Clark v. Allen, 331 
U.S. (1947), 42 A.J.I.L. 201 (1948), and In Re Arbulich’s Estate, supra, 
and disregarded the contrary interpretation of Article I] of the 1881 con- 
vention in the consonant Yugoslav-United States notes, which were not 
part of the record of the trial court, but were submitted in a supplementary 
brief. 

The Oregon Supreme Court observed with respect to those notes that 
‘*they do not have the force and effect claimed for them even if they were 
ever properly made a part of the record.’’ This was said to be ‘“‘patently 
manifest’’ from the Department of State’s statement that its note was 
neither an international agreement nor a modification of the convention. 
The court would have been more accurate if, in dismissing what is believed 
to be a unique instance of both parties to a bilateral treaty presenting for 
judicial consideration an agreed interpretation of an instrument, it had 
based its disregard of the interpretation on this paragraph from the De- 
partment of State’s note: 


_ It is well to bear in mind a general principle applied in the United 
States, namely, that although an expression of opinion by the Depart- 
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ment of State with respect to the interpretation of a treaty provision 
will normally be given considerable weight by the courts, such an ex- 
pression of opinion is not binding on the courts. 


What weight the Supreme Court of the United States will give to the 
interpretation accepted by both the United States and Yugoslavia of the 
meaning of Article II of the 1881 convention will be known when it acts 
on a petition for writ of certiorari to the Supreme Court of the State of 
Oregon in the cases of Andja Kolovrat, et al. v. State of Oregon and Lutvo 
Zekic, et al. v. State of Oregon, now docketed. 


Interpretation—occupation by the Soviet Union of Japanese Habomai 
Islands engages the United States in support of their return to Japan 
—diplomatic efforts on Japan’s behalf by the United States 


The Kurile Islands, which extend in an are from Kamchatka southward 
toward Japan’s Hokkaido, were ceded by Russia to Japan by the treaty 
of September 5, 1905,° and, in agreement on policy by the heads of state 
at Yalta on February 11, 1945, providing for the entrance of the Soviet 
Union into the war * against Japan, it was stipulated, among other things, 
that ‘‘the Kurile islands shall be handed over to the Soviet Union,’’ if the 
condition was met. After the Japanese surrender on September 2, 1945,° 
the United States took the surrender of troops in Japan proper and the 
Soviet Union, which had only come into the war on August 8, did likewise 
in Manchuria and Korea north of the 38th parallel, and occupied the ter- 
ritory referred to in the Yalta Agreement. The Supreme Commander 
of the Allied Powers in the Far East received a directive from Washing- 
ton November 1, 1945,° to occupy the four main islands of Japan ‘‘and 
about 1000 adjacent islands, including the Tsushima Islands.’’ The basic 
post-surrender policy issued by the Far East Commission as late as June 
19, 1947,7° named the main islands with ‘‘minor islands as may be de- 
termined.’’** Geographical generalities do not work well in diplomacy. 
The Soviet Union, after oceupying the Kurile Islands, went east of Hok- 
kaido and occupied the Habomai Islands and Shikotan, which have always 
been Japanese, and are still there, 15 years after any Japanese soldiers 
were disarmed. 

By the Treaty of Peace with Japan, September 8, 1951,'* to which the 
Soviet Union was not a party, Japan renounced all right, title and claim 
to the Kurile Islands and to that part of Sakhalin ceded by Russia to 
Japan in 1905. Except for recognizing the independence of Korea, Ar- 
ticle 2 of the treaty only recorded Japan’s renunciation of territory, no 


61 A.J.I.L. Supp. 17 (1907); 1905 U. S. Foreign Relations 824; 98 Brit. and For. 
State Papers 735. See also Japan, Ministry of Foreign Affairs, The Northern Islands: 
Background of Territorial Problems in the Japanese-Soviet Negotiations (Tokyo, 1955). 

7 Decade of American Foreign Policy 33. 8 Ibid. 625. 

9 Ibid. 633. 10 Tbid. 652. 

11 1950-1955 American Foreign Policy 425. 

12 T.LA.S8., No. 2490; 3 U. S. Treaties 3169; 136 U.N. Treaty Series 45. The treaty 
was in foree April 28, 1952. 
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transferee being named. But Nationalist China was already in possession 
of Formosa, the United States was trustee for the former Pacific Islands 
mandate, and the Soviet Union was in possession of the Kurile Islands, 
Sakhalin and its adjacent islands, as well as the Habomai Islands and 
Shikotan, which the Supreme Commander of the Allied Powers had not 
brought under Japanese jurisdiction. 
The Senate of the United States advised and consented to ratification 
of the treaty of peace with a declaration 
that nothing the treaty contains is deemed to diminish or prejudice, 
in favor of the Soviet Union, the right, title, and interest of Japan, 
or the Allied Powers as defined in said treaty, in and to South Sakhalin 
and its adjacent islands, the Kurile Islands, the Habomai Islands, 
the island of Shikotan, or any other territory, rights or interests pos- 
sessed by Japan on December 7, 1941, or to confer any right, title or 
benefit therein or thereto on the Soviet Union; and also that nothing 
in the said treaty, or the advice and consent of the Senate to the ratifi- 
cation thereof, implies recognition on the part of the United States 
of the provisions in favor of the Soviet Union contained in the so- 
called ‘‘Yalta agreement’’ regarding Japan’ of February 11, 1945. 


Soviet presence in the Japanese islands adjacent to Hokkaido and south 
of the Kurile chain came into American-Soviet relations six months after 
the Treaty of Peace was in force and has been a factor in those relations 
ever since. The issue in its various forms has hinged on the Security 
Treaty concluded between Japan and United States on September 8, 
1951,'* by which the United States had the right ‘‘to dispose United 
States land, sea and air forces in and about Japan’’ as a safeguard 
against ‘‘attack from without’’ and internal outbreaks ‘‘caused through 
instigation or intervention by an outside power or powers.’’ United 
States forces remain in Japan for the security of the Far East by the 
superseding Treaty of Mutual Co-operation and Security, signed at Wash- 
ington January 19, 1960. Before the Treaty of Peace with Japan was 
concluded, occupation of the outlying islands was under the control of the 
Supreme Commander of the Allied Powers, subject to review by the Far 
Eastern Commission, but the Habomai group was not taken over from 
the Soviet troops which saw to the surrender there. 

On August 12, 1945, four days after the Soviet Union went to war with 
Japan, the United States and the Soviet Union (President Truman and 
Premier Stalin) effected an exchange of communications by which Gen- 
eral Douglas MacArthur as Supreme Commander for the Allied Powers 
was designated to accept, co-ordinate and carry into effect the general 
surrender of Japanese armed forces, and Lt. Gen. Kuz’ma Nikolayevich 
Derevyanko would receive the surrender of Japanese forces in the Soviet 
area of operations ‘‘as representative of the Soviet Military High Com- 

18 Exec. Agr. Series, No. 498; 59 Stat. 1823; The Conferences at Malta and Yalta, 
1945, p. 984; 40 A.J.LL. 376 (1946). This ‘‘agreement’’ was a statement of concerted 
policy, not a treaty in a technical sense. 

14 1950-1955 American Foreign Policy 885; 46 A.J.I.L. Supp. 91 (1952); T.I.A.S., 
No. 2491; 3 U. S. Treaties 3329; 136 U.N. Treaty Series 211. 
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mand.’’** The Soviet area of operations comprised Manchuria, Korea 
above the 38th parallel of latitude, Sakhalin, the Kurile Islands and the 
islands adjacent to Hokkaido. Soviet withdrawal of troops from Chinese 
territory was arranged for in agreements signed August 14, 1945;'* with- 
drawal from North Korea was announced on September 18, 1948; occu- 
pation became permanent in South Sakhalin and the ‘‘Kurile Islands”’ 
according to the understanding reached at Yalta on February 11, 1945."" 

The geographical extent of the Kurile Islands came within the ken of 
the United States in various ways. To it was delegated the Supreme 
Command for the Allied Powers, which controlled Japan and its territory, 
so that the United States was concerned with the integrity of all Japanese 
territory not forfeited and was responsible for preserving Japanese fishery 
facilities on which its subsistence in part depended. The Japanese in- 
habitants of the Kurile Islands up to Kamchatka were mostly fishermen, 
and fishery rights in the Northwest Pacific were a stable Japanese-Soviet 
question. 


The Supreme Commander for the Allied Powers was their ‘ 


‘sole execu- 
tive authority’’ in Japan, in conjunction with the Far Eastern Commis- 
sion sitting in Washington and the Allied Council for Japan in Tokyo." 


By June, 1950, the Supreme Commander told United States consultants: 


Historically, military occupations have a maximum utility of from 
3 to 5 years. Thereafter the occupation assumes the character of 
“‘colonialism,’’ the occupation forces assume the complexion of en- 
trenched power, and the people under occupation become restive. 
In the case of Japan, there would be danger that bitterness and re- 
sentment would dominate the Japanese mind.*® 


For this reason and the whole body of facts that showed Japan had 
proved itself, as well as to avoid ‘‘Japan’s becoming a vacuum of power into 
which the nearby aggressive power of Soviet communism would move,’’ 
the United States began exploring the prospect of a peace treaty, in which 
the Soviet Union participated until the signing.*° By Article 2 of the 
Treaty of Peace between Japan and 48 states, September 8, 1951,7* Japan 
relinquished the territories indicated in the Cairo Declaration, the Yalta 
paper signed by Stalin, Churchill and Roosevelt, and the Potsdam Proto- 


15 Correspondence between the Chairman of the Council of Ministers of the U.S.S.R. 
and the Presidents of the U.S.A. and the Prime Ministers of Great Britain during the 
Great Patriotie War of 1941-1945, Vol. 2, p. 260 (Moscow, 1957). 

1610 U.N. Treaty Series 331 at 368; 14 Dept. of State Bulletin 201-208 (1945). 

17 The Conferences at Malta and Yalta, 1945, p. 984 (Pub. 6199), cited note 13 above. 
For the interest of the U. S. Navy in a base in the Kuriles, see ibid. 389-392 (text of 
J.C.S. 1176/6) ; and for a paper on the Kurile Islands, pp. 379-383. 

18Set up by the Conference of British, Soviet, United States Foreign Ministers, 
Moscow, Dee. 27, 1945, Decade of American Foreign Policy 60-63. 

19 Japanese Peace Treaty and Other Treaties relating to Security in the Pacifie 17 
(S. Exees. A, B, C and D, 82d Cong., 2d Sess.). 

20 Soviet aide-mémoire, Nov. 20, 1950, 23 Dept. of State Bulletin 881 (1950); U. S. 
reply, Dec. 27, 1950, 24 ibid. 65 (1951); Soviet remarks, May 7, 1951, and U. S. reply, 
May 19, 1951, ibid. 852. 

21 T.I.A.S., No. 2490; 3 U. S. Treaties 3167; 136 U.N. Treaty Series 45. 
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col, including the ‘‘Kurile Islands.’’ Referring to the territorial ar- 
rangement te be made, the original United States proposal for the treaty 
was to 


accept the future decision of the United Kingdom, Union of Soviet So- 
cialist Republics, China and the United States with reference to the 
status of Formosa, Pescadores, South Sakhalin and the Kuriles. In 
the event of no decision within a year after the treaty came into effect, 
the United Nations General Assembly would decide.** 


Failure to push for a decision on either of those alternatives contributed 
to the transference of the Habomai Islands question from one of delimita- 
tion to a factor in the high polities of the ‘‘cold war.’’ The Treaty of 
Peace restored to Japanese sovereignty all Japanese territory occupied 
and controlled by the Supreme Command for the Allied Powers which 
was not affeeted by the specific provisions of Articles 2 and 3. The Soviet 
Union was not a party to the Treaty of Peace, and its occupation of 
Japanese territory as arranged August 12, 1945, in the then Soviet area 
of operations remained in existence, supported by the renunciation by 
Japan in the Treaty of Peace of the territories acquired by Japan from 
Russia in 1905. 

The precise question of law at issue was the extent of the Kurile Islands 
‘‘over which Japan acquired sovereignty as a consequence of the Treaty 
of Portsmouth of September 5, 1905.’’ In the negotiations the United 
States, and presumably other parties, took the position that the Habomai 
Islands were not part of the Kuriles.” 

By the time the Treaty of Peace was signed and had entered into force, 
April 28, 1952, the question of what constituted the Kurile Islands that 
were transferred to the Soviet Union was mingled with several other ter- 
ritorial questions of political, strategic and collective security purport. 
The Soviet Union’s attitude toward joining in the peace was affected by 
several territorial developments. While the negotiation of the peace 
treaty was going on, North Korea, supplied with Soviet matériel, com- 
mitted its aggression on the Republic of Korea. General MacArthur, Su- 
preme Commander for the Allied Powers in Japan, was designated Com- 
mander-in-Chief of the United Nations Command and was using Japan 
as a staging area for the United Nations forces opposing the North Koreans 
south of the 38th parallel and also the ‘‘volunteers’’ from the People’s 
Republic of China. The Pacific islands formerly under mandate to Japan 
had been assigned by the United Nations to the United States as a stra- 
tegic Trust Territory by an agreement in force July 8, 1947.** Article 3 
of the agreement as signed gave the United States jurisdiction over the 
Ryukyu and other islands, with Japan concurring in their future assign- 


22 1950-1955 American Foreign Policy 450-451; Japanese Peace Treaty and Other 
Treaties, cited note 19 above, p. 22. 

28 American Foreign Policy, cited above, p. 453. It was assumed in the negotiations 
that any dispute on the point would be referred to the International Court of Justice 
under the compromissary article of the treaty. 

24 T.1.A.8., No. 1665; 61 Stat. 3301. 
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ment to the administration of the United States as a United Nations Trust 
Territory. Soviet criticism on these points was expressed in its ‘‘re- 
marks’’ of May 7, 1951.* The Allied oceupation of Japan ceased with 
the Treaty of Peace, but on the same date the United States signed a 
Security Treaty with Japan by which it acquired the right ‘‘to dispose 
United States land, air and sea forces in and about Japan,’’*° while an 
exchange of notes of September 8, 1951, between the same parties stip- 
ulated that Japan provide ‘‘ 
Nations action.’’** It thus happened that the Treaty of Peace did not 
change either the deployment of forces or the territorial administration 
that existed under the occupation. 

On October 7, 1952, a United States Air Force B-29 aircraft was shot 
down by Soviet fighter aircraft off Hokkaido, hitting the water near Yuri 
Island, and a Soviet patrol boat from Suisho Island picked up any surviv- 
ors of the crew of eight. In a note of September 25, 1954,?* the United 
States declared, in denying that the unarmed aircraft had ‘‘violated the 
state frontier of the USSR,’’ that the 


facilities and services in support of United 


territorial rights and sovereignty of Japan .. . extended and now 
extend north and east of the mainland of Hokkaido to include the 
island and area of Yuri and all of the Habomai Islands, up to and 
including the Island of Shikotan, and their territorial waters. 


The presence of Soviet military forces in these islands, originally to take 
the Japanese surrender, was after April 28, 1952 (the date the Treaty of 
Peace entered into force), ‘‘without any justification in international law 
or in morals,’’ violated the terms of surrender and the agreement on 
occupation of Japan and ‘‘gave the Soviet Government no legal right, title 
or interest in this area.’’ Those islands ‘‘are separate and apart from 
the Kurile Islands’’ ‘‘in the context of the Treaty of Peace and in the 
context of the Yalta Agreement,’’ the undertakings of which were given 
‘full performance’’ in the treaty. Habomai and Shikotan had been 
“‘always occupied by Japanese people, an integral portion of the Japanese 
patrimony, and were so recognized by the Soviet Government and its 
predecessor governments at all relevant times prior to the unlawful uni- 
lateral seizure above described.’’ These replies to assertions in Soviet 
notes of October 12 and November 24, 1952, were not accepted in a Soviet 
note of December 30, 1954, in which Soviet ‘‘sovereignty over the South 
Kurile Islands’’ was affirmed. The United States took the matter to the 
International Court of Justice by application of May 26, 1955, asking 
damages for loss of the aircraft and crew of $1,620,295.01; the Soviet Union 
declined to appear and the case was removed from the list March 14, 1956. 

The Soviet Union’s policy in making peace with Japan, on which nego- 
tiations began July 31, 1956, brought forth advice by the United States 

25 24 Dept. of State Bulletin 852 (1951). 

26 T.I.A.S., No. 2491; 3 U. S. Treaties 3341; 208 U.N. Treaty Series 255. 

27 T.LA.S., No. 2490, p. 171; 3 U.S. Treaties 3167; 136 U.N. Treaty Series 45. 


2831 Dept. of State Bulletin 579 (1954). Part IV of the note discusses the Soviet 
position on the islands. See also I.C.J., Aerial Incident of 7 October 1952, Pleadings. 
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to Japan at its request. In a statement given out in Tokyo the American 
Ambassador on June 27, 1956, recorded that 


Okinawa (Ryukyu Islands) remained with Japan, that the United States 


‘*residual sovereignty’’ of 
had ‘‘no intention of seeking to acquire permanent possession of the 
islands,’’ and that the Security Treaty was a partnership ‘‘in the main- 
tenance of international peace and security in the Far East.’’** An 


‘ 


aide-mémoire of September 7, 1956,°° with respect to the territorial ques- 
tion said: 


the United States regards the so-called Yalta agreement as simply a 
statement of common purposes by the then heads of the participating 
powers, and not as a final determination by those powers or of any 
legal effect in transferring territories. The San Francisco Peace 
Treaty (which conferred no rights upon the Soviet Union because it 
refused to sign) did not determine the sovereignty of the territories 
renounced by Japan. 

It is the considered opinion of the United States that by virtue 
of the San Francisco Peace Treaty Japan does not have the right 
to transfer sovereignty over the territories renounced by it there- 
The United States has reached the conclusion after careful exam- 
ation of the historical facts that the island[s] of Etorofu and Kuna- 
shiri (along with the Habomai Islands and Shikotan which are a part 
of Hokkaido) have always been part of Japan proper and should 
in justice be acknowledged as under Japanese sovereignty. The 
United States would regard Soviet agreement to this effect as a posi- 
tive contribution to the reduction of tension in the Far East. 


A preliminary peace settlement between the Soviet Union and Japan 
was realized in a joint declaration of October 19, 1956.5 This declaration, 
on its entry into foree December 12, 1956, ended the state of war, affirmed 
‘‘the inherent right of individual and collective self-defense’’ of both 
parties, cleared the way for Japan’s membership in the United Nations 
on December 18, 1956, and contained this engagement: 


In response to the wishes of Japan and in consideration of the 
interests of the Japanese state, the Union of Soviet Socialist Republics 
agrees to transfer to Japan the Habomai Islands and the Island of 
Shikotan, on the understanding, however, that the actual transfer 
of these islands to Japan shall be effected after the conclusion of a 
Peace Treaty between the Union of Soviet Socialist Republics and 
Japan. 


The word ‘‘transfer’’ as well as its postponement after the cessation 
of a state of war attracts attention in that undertaking. The word implies 
relinquishment of ownership, which was not intended by the Allied Powers 
when Soviet occupation was authorized to take the surrender in 1945. 
In the negotiations for the joint declaration, Japan evidently gave up 


Etorofu and Kunashiri, the southernmost islands in the undefined chain 
of the Kuriles, and was obliged to accept the promise of a ‘‘transfer’’ 


291956 American Foreign Policy 815. 80 Ibid. 817. 
31 Ibid. 819; 263 U.N. Treaty Series 99. 
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instead of cessation of occupation of Habomai and Shikotan Islands. The 
contrast between that oblique approach to agreement with the Allied recip- 
rocal, equitable attitude in the Treaty of Peace illustrates the unilateral 
diplomacy of the Soviet Union. That is distinct from Soviet strategic 
concern with American forces based in Japan under the Security Treaty, 
which was offset by two bases in the Kurile Islands and one on Sakhalin. 
The Soviet Union also began associating the Chinese People’s Republic 
with its own effort to effect a final peace with Japan. 

On January 19, 1960, the United States and Japan signed a Treaty 
of Mutual Co-operation and Security, an Administrative Agreement and 
notes to supersede the Security Treaty of September 8, 1951, in order 
to revise this defensive arrangement into a fully equal partnership of 
mutual interest. The treaty came into force June 19, 1960, with the 
exchange of ratifications at Tokyo following prolonged rioting by a small 
political minority with which student societies, instigated and subsidized 
by Communists in Japan, were associated. The Soviet Union Government 
sought to defeat the treaty by official notes to the Japanese Government. 
The first of these Moscow threats to Tokyo, dated January 27, 1960, ended 


as follows: 


But it is understandable that the Soviet Union cannot ignore such 
a step as the conclusion by Japan of a new military pact undermin- 
ing the foundations of peace in the Far East and creating obstacles to 
the development of Soviet-Japanese relations. Since this treaty in 
fact deprives Japan of independence and foreign armies located in 
Japan as a result of its capitulation continue their presence on Jap- 
anese territory, a new situation arises under which fulfillment of the 
promise of the Soviet Government is impossible with regard to the 
transfer to Japan of the islands of Habomai and Shikotan. 

3y agreeing to the transfer to Japan of the aforementioned islands 
after conclusion of a peace treaty, the Soviet Government met the 
wishes of Japan, taking into consideration the national interests of the 
Japanese state and the peaceful intentions expressed at that time 
by the Japanese Government during Soviet-Japanese negotiations. 
But the Soviet Government, considering that the new military treaty 
signed by the Government of Japan is directed against the Soviet 
Union as well as against the CPR [Chinese People’s Republic], can- 
not facilitate an expansion of territory used by foreign armies by 
turning over the said islands to Japan. In view of this, the Soviet 
Government considers it necessary to state that, only upon withdrawal 
of all foreign armies from the territory of Japan and the signing 
of a peace treaty by the USSR and Japan, will the islands of Habomai 
and Shikotan be transferred to Japan as was contemplated by the 
joint declaration of the USSR and Japan on October 19, 1956.%* 


That was the first of several Soviet notes of varied content which the 
Japanese Government, in replies of April 22 and July 1, called ‘‘malicious 


propaganda’’ and slanderous attempts to exert ‘‘unjust influence upon 


the direction of public opinion in Japan’’ and ‘‘undue interference in the 


82 Transcribed from unofficial English version. 
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domestic affairs of Japan.’’** This Soviet intervention occurred while 
the Socialist Party by violent methods was trying to prevent the Japanese 
-arliament from ratifying the treaty with the United States and assuredly 
encouraged continuous riots by students and Communists against the Gov- 
ernment of Premier Nobusuke Kishi, which persisted after the exchange 
of ratifications of the treaty on June 23, 1960. 

The Habomai Islands and Shikotan, part of Japan, remain under 
military control of the Soviet Union, which has announced, as a con- 
dition of relinquishing them, that Japan should give up its Treaty of 
Mutual Co-operation and Security with the United States. 


Protection of private property in Muscat and Oman 


Petroleum companies of the United States are interested in the re- 
sources of the Sultanate of Muscat and Oman, so that it became impor- 
tant to include the general provisions for the protection of private property 
in the Treaty of Amity, Economic Relations and Consular Rights con- 
cluded with the Sultanate of Muscat and Oman December 20, 1958, which 
entered into force June 11, 1960.°* In obtaining the agreement of the 
Sultan with these provisions, the treaty with Iran of August 15, 1955 
(8 U.S. Treaties 899; T.I.A.S., No. 3863), was taken as the model, ex- 
cept that the guaranties are not referable to the international law stand- 
ard. The following reciprocal provisions are acceptable to Sultan Said 
bin Taimur bin Faisal for the 85,000 square miles of his domain on the 
Persian Gulf: 


ARTICLE IV 


2. Property of nationals and companies of either Party, includ- 
ing direct and indirect interests in property, shall receive all 
possible protection and security within the territories of the other 
Party. Such property shall not be taken except for a public purpose, 
nor shall it be taken without the prompt payment of just compensa- 
tion. Such compensation shall be in an effectively realizable form 
and shall represent the full equivalent of the property taken; and 
adequate provision shall have been made at or prior to the time of 
taking for the determination and payment thereof. 


ARTICLE V 


1. Nationals and companies of either Party shall be accorded 
national treatment with respect to establishing, as well as with 
respect to acquiring interests in, enterprises for engaging in com- 
mercial activities within the territories of the other Party. More- 
over, nationals and companies of such Party shall in no case be ac- 
corded treatment less favorable than that accorded to nationals and 
companies of any third country with respect to establishing or ac- 
quiring interests in enterprises for engaging in industrial and other 
business activities within the territories of such other Party. The 
provisions of this paragraph do not include the practice of professions. 


38 New York Times, April 24, July 2, 1960. 
34 T.I.A.S., No. 4530; Sen. Exec. A, 86th Cong., 1st Sess. 
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2. Neither Party shall discriminate against enterprises established 
within its territories that are owned or controlled by nationals and 
companies of the other Party, as compared with any other enterprises 
engaged in like activities, in the application of any laws, rules, or 
regulations affecting the conduct of such enterprises. 


INTERNATIONAL ADJUDICATION 


Courts, commissions, tribunals, boards and panels to which the United 
States appoints lawyers 


The Executive Council of the American Society of International Law 


at its meeting on November 14, 1959, adopted the following resolution : 


Whereas, Article 6 of the Statute of the International Court of 
Justice recommends that each national group which nominates candi- 
dates for the International Court of Justice consult ‘‘its highest court 
of justice, its legal faculties and schools of law, and its national 
academies and national sections of international academies devoted 
to the study of law,’’ and 

Whereas, the standard maintained in appointments and elections 
to bodies charged with the codification, creation, and application of 
international law exercises a significant influence on the develop- 
ment of international law, and 

Whereas, it has proved beneficial to seek the advice of associations 
of lawyers on appointments to judicial offices in the United States, 

THEREFORE, BE 1T RESOLVED, that the President of this Society 
be authorized to take the initiative in the framing by a group of emi- 
nent American jurists and in the presentation to the President of 
the United States, or alternatively to a high official of the United 
States, a memorial expressing: 

(a) the concern of the signatories in the maintenance of high 
standards for appointments to tribunals and other international bodies 
charged with the codification, creation, and application of interna- 
tional law; and 

(b) the hope that in connection with appointments and elections 
to such bodies consultation will be had, in appropriate cases, with 
learned institutions and with national societies skilled in international 
law. 


The resolution was transmitted to the Secretary of State with a letter 


requesting a list of the bodies to which the United States makes civil 
appointments that involve knowledge of international law, and outlining 
in some detail both the scope and the limitations of the request. A respon- 
sive reply to that request from John M. Raymond, Deputy Legal Adviser 
of the Department of State, contains the following information, to which 
citations have been added: 


There are certain treaties of the era of Secretary Bryan which 
are known as treaties for the advancement of peace, and certain later 
treaties of the era of the late twenties and early thirties called treaties 
of conciliation. To my knowledge these treaties have never been 
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invoked, and with one exception®® there have been no appointments 
to any of them for many years. The present Administration, as far 
as I know, has no intention of proceeding at this date to make ap- 
pointments to any of them. 

I also understand you are not interested in bodies filled by a mem- 
ber of a United States delegation, such as the Sixth Committee of 
the United Nations, nor bodies where the position is filled by election 
by the parent organization, such as the International Court of Justice 
and the Inter-American Juridical Committee. Also, I understand 
that you are not interested in positions filled by non-lawyers, such 
as the International Boundary Commission, United States and Mex- 
ico. 

With these limitations as a framework of reference the bodies in 
which you are interested, together with the present incumbent and 
his term, are set forth below: 


Unitep States-CANADA INTERNATIONAL JOINT COMMISSION*® 


United States Members are: Eugene W. Weber, Francis L. Adams, 
and Edward A. Bacon. 


No qualifications or term are specified. 
ARBITRAL COMMISSION ON PROPERTY, RIGHTS, AND INTERESTS IN 
GERMANY*? 
United States Member is: Spencer Phenix 


Members ‘‘shall have the qualifications required in their respective 
countries for appointment to judicial office or equivalent qualifica- 
tions.”’ 


There is no limit on the term of office. 


ARBITRAL TRIBUNAL ON GERMAN EXTERNAL DEBTs*® 


United States Member is: Spencer Phenix 


Members ‘‘shall have the qualifications required in their countries for 
appointment to high judicial office or shall be lawyers or other ex- 
perts of recognized competence in international law.’’ 


Mr. Phenix was appointed January 31, 1959 for a term of five years. 


85 For the renewal of the commission under the Treaty of Arbitration and Concilia- 
tion between Switzerland and the United States, see 54 A.J.I.L. 638 (1960). 

86 Established by Arts. VII and VIII of the Treaty respecting Boundary Waters be- 
tween the United States and Canada, Jan. 11, 1909, 36 Stat. 2448; Treaty Series, No. 
548; 3 Redmond 2607; 4 A.J.I.L. Supp. 239 (1910). 

87 Ch. 5, Art. 7; Ch. 10, Art. 12; Annex (Charter), Convention on the Settlement of 
Matters arising out of the War and the Occupation, Bonn, May 26, 1952, 6 U. S. Treaties 
4411, 4483, 4538; T.I.A.S., No. 3425; 332 U.N. Treaty Series 219; 49 A.J.I.L. Supp. 
94, 107, 113 (1955). 

88 Art. 28 and Annex IX (Charter), Agreement on German External Debts, Feb. 27, 
1953, 4 U. S. Treaties 443, 460, 594; T.I.A.S., No. 2792; 333 U.N. Treaty Series 3; 
amended and extended, Dec. 1, 1954, and Nov. 30, 1956, 6 U. S. Treaties 865, and 7 
U.S. Treaties 3442. 
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ARBITRATION TRIBUNAL UNDER THE BONN CONVENTIONS®® 


Members “‘shall have the qualifications required in their respective 
countries for appointment to the highest judicial offices or shall 
be lawyers of recognized competence in international law.’’ 


The term is four years. As no case has ever arisen calling for con- 
vening of the Tribunal, it has never been constituted and the United 
States has never appointed anyone to it. 


Boarp OF REviEw UNDER ALLIED High Commission Law No. 27 
(GERMANY) *° 
United States Member is: Spencer Phenix 
The member must be a ‘‘qualified lawyer or expert.’’ 
There is no term. 
BoaRD FOR THE VALIDATION OF GERMAN BONDS IN THE UNITED 
States*! 
United States Member is: Douglas Hartman 


The chairman, appointed by the United States and Germany jointly, 
is David A. Stretch of the United States. 


No qualifications or term are specified. 


SUPREME ReEstituTion Court (GERMANY) *? 
United States representatives are: Mare J. Robinson and Fred J. 
Harris 
The Justices ‘‘shall have the qualifications required in the country 
of which they are nationals or residents for appointment to judicial 
office or equivalent qualifications.”’ 


The justices are appointed in the first instance for a period of two 
years and thereafter may be renewed for successive periods of one year. 
In the absence of a notice in writing to the justice he continues in office 
for a period of one year. Justices Robinson and Harris were both 
assigned to the Court May 9, 1955. 


89 Art. 9 and Annex B (Charter), Convention on Relations between the Three Powers 
and the Federal Republic of Germany, Bonn, May 26, 1952, 6 U. S. Treaties 4251, 4259, 
4264; T.I.A.S., No. 3425; amended by Schedule I to Protocol on the Termination of 
the Occupation Regime in the Federal Republic of Germany, Paris, Oct. 23, 1954, 6 U. 8. 
Treaties 4119, 4130; T.I.A.S., No. 3425; 49 A.J.I.L. Supp. 60, 62 (1955). 

40 Ch. 2, Art. 4, par. 6, transferred to Ch. 1, Art. 12, Convention on the Settlement of 
Matters arising out of the War and the Occupation, Bonn, May 26, 1952, 6 U. S. Treaties 
4411, 4438; T.I.A.S., No. 3425; transferred provision by amendment in Schedule IV, 
Protocol on the Termination of the Occupation Regime in the Federal Republic of Ger 
many, Paris, Oct. 23, 1954, 6 U. S. Treaties 4118, 5659; T.I.A.S., No. 3425; 49 A.J.I.L. 
Supp. 78 (1955). 

41 Sec. 2, Agreement regarding the Validation of Dollar Bonds of German Issue, Bonn, 
Feb. 27, 1953, 4 U. S. Treaties 797, 5 U. S. Treaties 1; T.I.A.S., No. 2793; 223 U.N. 
Treaty Series 167. 

42Ch. 3, Art. 6, and Annex (Charter), Convention on the Settlement of Matters 
arising out of the War and the Occupation, Bonn, May 26, 1952, 6 U. 8. Treaties 4411, 
4460; T.I.A.S., No. 3425; 49 A.J.I.L. Supp. 83 (1955). 
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SupREME Restitution Court FoR BERLIN“ 
United States Member is: Fred J. Harris 


The members must ‘‘possess suitable legal qualifications and ex- 


perience. 


Appointments are originally for one year, renewable for terms of 
one year. In the absence of written notice to the justice he con- 
tinues in office for a term of one year. Mr. Harris was first ap- 
pointed to the Court September 13, 1959. Mare J. Robinson was 
appointed deputy justice for one year September 30, 1960. 


ITALIAN-UNITED STATES CONCILIATION COMMISSION“ 
United States Member is: Alexander J. Matturri 


No qualifications or term are specified, but Mr. Matturri has been 
notified that his services will not be needed after December 31, 1960. 
Any remaining clean-up of the work of the Commission will be 
handled by a Foreign Service Officer stationed in Naples. 


ORGANIZATION OF AMERICAN States, INTER-AMERICAN COUNCIL OF 
J URISTs*® 


United States Member is: Alwyn V. Freeman 


No qualifications or term are specified. 


THE PERMANENT CourRT OF ARBITRATION*® 


United States Members are: The Honorable Herman Phleger, ap- 
pointed April 18, 1957; Judge David W. Peck, appointed July 8, 
1957; Bethuel Matthew Webster, appointed October 5, 1959; Harold 
Armstrong Smith, appointed October 5, 1959 


The person selected must ‘‘have known competency in questions of 
international law’’ and be ‘‘of the highest moral reputation.’’ 


Terms are six years. 


48 Law No. 25, April 25, 1953, Allied Kommandatura Berlin, Official Gazette, No. 47, 
p. 750. 

44 Art. 83, Treaty of Peace with Italy, Paris, Feb. 10, 1947, 61 Stat. 1245; T.I.A.S., 
No. 1648; 49, 50 U.N. Treaty Series; 42 A.J.1.L. Supp. 47 (1948). Similar provisions 
were included in the other peace treaties of even date: Bulgaria, Art. 31; Hungary, Art. 
40; Rumania, Art. 35. Edwin D. Dickinson was appointed United States Commissioner 
under these articles on Jan. 5, 1950 (22 Dept. of State Bulletin 97). Those commissions 
were not organized; see advisory opinions of the International Court of Justice, March 
30 and July 18, 1950, [1950] I.C.J. Rep. 65, 121, 221. 

45 Arts. 67-72, Charter of the Organization of American States, Bogota, April 30, 
1948, 2 U. S. Treaties 2394; T.I.A.8S., No. 2361; 119 U.N. Treaty Series 3; 46 A.J.I.L. 
Supp. 43 (1952). 

46 Art. XLIV, Convention for the Pacific Settlement of International Disputes, The 
Hague, Oct. 18, 1907, 36 Stat. 2199; Treaty Series, No. 536; 2 Malloy 2220, 2235; 2 
A.J.1.L. Supp. 43 (1908). The 1907 Convention expands but does not supersede the 
Hague Convention of July 29, 1899, Art. XXIII of which first provided for the member- 
ship of the court, which serves as the national nominating groups for judges of the In- 
ternational Court of Justice (Art. 5, Statute). For the states parties to one or both 
see Treaties in Force... January 1, 1960, pp. 241-242. 
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THe Unirrep Nations PANEL FoR INQUIRY AND CONCILIATION* 


There are five vacancies. Appointments are being processed. ‘Terms 
are for five years. Individuals designated should, ‘‘by reason of their 
training, experience, character and standing . .. be well fitted to 
serve as members of Commissions of inquiry or of conciliation.”’ 


47 U.N. General Assembly Res. 268(III)D and Annex, April 28, 1949, 3rd Sess., Of 
ficial Records, Pt. IT, Resolutions 13-16 (A/900). 
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JUDICIAL DECISIONS 


r 


3y Covey T. OLIVER 


Of the Board of Editors 


Legal effect of non-recognition—assignee’s suit on trade acceptance 
assigned by East German corporation—effect of ownership of as- 


signor by government of German Democratic Republic. 


Upricnt v. Mercury Business Macnines Co. 203 N.Y.S. 2d 288. 
New York Supreme Court, Spee. Term, N.Y. County, May 5, 1960. 


Assignee’s complaint in a suit on a trade acceptance alleged the as- 
signor was a corporation organized under the laws of West Germany, 
having its principal place of business in West Berlin, Federal Republic of 
West Germany. Defendant (the acceptor) moved to dismiss, contending 
that the plaintiff’s assignor is a state-controlled enterprise of the German 
Democratic Republic. A referee considered the issue of locale of in- 
corporation, including a communication from the Chief of the Economic 
Affairs Section of the United States Mission in Berlin to the Department 
of State, U.S.A. Ultimately it was conceded that the assignor was an 
East German corporation. The court permitted the defense to be pleaded, 
and set for trial the issue whether the assignor corporation was wholly 
owned by the ‘‘so-called German Democratic Republic,’’ explaining that if 
such was the case, foreign policy considerations would deny the assignor 
(and hence the assignee) access to New York courts. With respect to the 
possibility that the assignor corporation was not owned by the German 
Democratic Republic, the court said: 


even though plaintiff’s assignor would have no right to sue in this 
court as a corporation since the recognition of that legal entity [Ger- 
man Democratic Republic] is barred by the foreign policy of the 
United States Government, nevertheless it cannot be denied that some 
organization or group of persons does exist and entered into commer- 
cial transactions with the defendant. . . . The foreign policy of the 
United States does not require us to deny that there are people resid- 
ing in and doing business in a certain geographical area. 


In a later stage of this litigation the New York trial court dismissed 
plaintiff’s motion to strike the above-stated defense, basing itself on reason- 
ing similar to the foregoing. Ibid., 207 N.Y.S. 2d 85, Sept. 15, 1960. 
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Immunity of foreign states from jurisdiction, execution, or attach- 
ment of assets—distinction between acts of state and private trans- 


actions 


Répusiic ARABE UNiEc. DAME X.* 8&6 Entscheidungen des Schweizer- 
ischen Bundesgerichtes 23. 


Switzerland, Supreme Court, February 10, 1960. 


In 1951, defendant, a resident of Zurich, Switzerland, leased her villa 
in Vienna, Austria, to the Egyptian Minister to Austria, who acted on 
behalf of the diplomatic representation of the Kingdom of Egypt in Austria. 
The house was to be used for diplomatic purposes and as a residence for 
the Minister. Under the contract of lease the rent was payable at a 
Swiss bank, and any disputes arising from the lease were to be decided 
by the civil court of Zurich. 

In the fall of 1957, defendant terminated the lease on the ground that 
the tenant did not comply with his obligations, and claimed an amount 
of over 187,000 Austrian shillings. To secure this claim she obtained an 
attachment in Geneva of funds of the Republic of Egypt located in a 
Geneva bank. The Embassy of Switzerland in Cairo attempted to serve 
the attachment order, together with the order of payment, on the Egyptian 
Foreign Office. The Foreign Office, however, refused to accept or forward 
the papers on the ground that the attachment and execution violated the 
immunity of the Egyptian state. 

In May, 1959, the Swiss Embassy in Cairo executed a certificate to the 
effect that it had attempted service. On the strength of this attestation 
the Execution Office in Geneva found that the order of payment had not 
been opposed and converted the attachment of 1957 into a definite sei- 
zure. 

In the spring of 1959, the Minister in Vienna of the United Arab Re- 
public—which had assumed the obligations of Egypt—evacuated the villa. 
The owner, after having an expert survey made of the building and the 
furnishings, increased her claim against her former tenant by an addi- 
tional amount and obtained an additional attachment. Service was again 
attempted through diplomatic channels but the Government of the UAR 
likewise refused acceptance. 

The funds attached originated from contracts for the purchase of war 
materials which Egypt had concluded in 1953 with the Rexim Corpora- 
tion in Geneva. As security for the purchase price Egypt had, through 
its National Bank, opened credits with the Crédit Suisse in favor of Rex- 
im in the approximate amount of 8 million Swiss franes. These contracts 
were, however, performed to a small degree only. In January, 1957, 
Rexim attached the funds deposited with the bank. In December, 1959, it 
made a settlement with the UAR, under which it withdrew the attachment 
against payment of an agreed sum of money. The bank placed the balance 
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of the credits at the disposal of the UAR, retaining, however, 150,000 
franes to cover the two attachments brought by Mrs. X. 

The UAR sued in the Supreme Court of Switzerland to have the two 
attachments and seizures set aside, alleging that it had not been served 
with proper notice of these acts and that they violated the immunity of 
foreign states from local jurisdiction and execution. 

The Court dismissed the complaint. The following is a summary of 
the decision: 

1. The complaint is admissible from the procedural point of view. A 
foreign state complaining of a violation of its immunity is not obliged 
to exhaust the remedies of Cantonal law before suing in the Supreme 
Federal Court. 

2. According to the established jurisprudence of the Supreme Court, the 
rule of immunity from suit is not an absolute rule of general scope. A dis- 
tinction must be made according to whether the foreign state acts by vir- 
tue of its sovereignty (jure imperit) or as a party under private law 
(jure gestionis). Immunity from suit can be claimed only in the former 
ease. In the latter case, the foreign state can be sued in the Swiss courts 
and be subjected to measures of execution, provided that the legal relation 
involved has a territorial connection with Switzerland, 7.e., that it came 
into being there or is to be performed there or that at least the debtor 
accomplished certain acts which created a place of performance in Switz- 
erland (RO 82 I 85/86, consid. 7 and eases cited there). 

The principles which guide this Court are those adopted by numerous 
foreign courts, e.g., in Austria (decision of the Supreme Court in the 
Dralle case, May 10, 1950, Gewerblicher Rechtsschutz und Urheberrecht, 
Vol. 52, p. 531) ;+ in Germany (decision of the District Court of Kiel, 
March 19, 1953, Juristenzeitung 1954, p. 117, with critical note by Profes- 
sor Aubin) ; in Italy and Belgium (see De Visscher, ‘‘ Les gouvernements 
étrangers en justice,’’ Revue de droit international et de droit comparé, 
1922, pp. 303-304; Lalive, ‘‘L’immunité de juridiction des Etats et des 
organisations internationales,’’ in Recueil des Cours de l’Académie de Droit 
international, 1953, p. 247); to a certain extent also in France (see Lém- 
onon, ‘‘L’immunité de juridiction et d’exécution forcée des Etats étran- 
gers,’’? in Annuaire de L’Institut de Droit international, Vol. 44, p. 13; 
Lalive, op. cit., p. 238, and decision of Civil Court of Casablanca of March 
10, 1955, Revue critique de droit international privé, 1955, p. 536). It 
seems that even the British and American authorities are no longer as 
firmly attached to the rule of absolute immunity as they were in the past 
(see Lalive, op. cit., pp. 223-234, et seq.). As far as Egypt is concerned, 
even since the abolition of the Mixed Courts, it likewise limits the im- 
munity from suit to acts of government (Lalive, op. cit., pp. 247 and 278; 
Lauterpacht, ‘‘The Problem of Jurisdictional Immunities of Foreign 
States,’’ in The British Year Book of International Law, 1951, pp. 255-256 ; 
Lémonon, op. cit., p. 15; Journal du droit international, 1946-1947, p. 113; 


1See note by Paul Abel, 45 A.J.I.L. 354 (1951). 
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see particularly the decision published in Bulletin de législation et de juris- 
prudence égyptiennes, 1951, pp. 192-194). 

In order to distinguish between private acts and governmental acts, the 
judge must look, not to the purpose of the acts involved but to their 
nature, and examine whether the particular act is within the exercise of 
publie power or whether it is like an act which could be done by any 
private individual (see De Visscher in Annuaire de l’Institut de droit 
international, Vol. 44, p. 1386; Lauterpacht, op. cit., p. 225; Weiss, cited 
by Lauterpacht, loc. cit., and by Lalive, op. cit., p. 258; decision cited by 
Lauterpacht, op. cit., pp. 256-257, note 7; the distinction according to the 
nature of the act rather than its purpose seems to underlie the decision 
reported in Revue critique, 1955, p. 534 et seq.). In examining the 
nature of the act the judge may derive help from external criteria as, e.g., 
the place where the foreign state acted; thus, where a state enters into 
a transaction with a private individual outside its frontiers, where its 
diplomatic relations with the foreign state are not involved, there is a 
strong indication that the act is jure gestionis. 

3. The transaction in this case has all the characteristics of an agree- 
ment between private parties. The obligations of both parties resulted 
from private law, and the parties understood this so well that they agreed 
to submit their disputes to an ordinary civil court. Moreover, Egypt 
accepted the jurisdiction of a court other than one which would normally 
have had jurisdiction. In brief, when signing the lease it acted like any 
private individual renting real estate. 

The lease contract being by its nature an act jure gestionis, the question 
remains whether this act has a connection with the territory of Switzerland 
such as is required by the decisions of this Court. This is certainly the 
ease, since the rent was payable at a bank in Switzerland and the jurisdic- 
tion of a Swiss court was stipulated by the parties. 

The plaintiff therefore cannot invoke its immunity from suit in Switzer- 
land. 

4. Nor can the plaintiff claim immunity from execution. Under previ- 
ous decisions of this Court (see RO 82 I 88/89) the power of execution 
flows from the power of jurisdiction. To be sure, generally speaking, 
authors and courts hesitate to affirm a state’s power of execution against 
another state to the same degree as they recognize its jurisdiction. Such 
hesitation, however, is not justified in Switzerland, where the jurisdiction 
of local courts is recognized within precise limitations, 7.e., only with regard 
to private transactions having a connection with Swiss territory. Fur- 
thermore, some authorities are of the opinion that the power of execution 
is the consequence of the power of jurisdiction (Schnitzer, Handbuch des 
internationalen Privatrechts, 4th ed., 1958, Vol. II, pp. 836-837; Riezler, 
Internationales Zivilprozessrecht, Berlin, 1949, pp. 401-402; Sibert, Traité 
de droit international public, Vol. I, pp. 272-273). 

Plaintiff also argues that the measures against its property were taken 
without the existence of the debt having been established. It forgets, how- 
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ever, that in the Swiss legal system attachment is a conservatory measure, 
which often precedes the filing of a lawsuit. Other countries, moreover, 
consider such measures legitimate (Italy, law of July 1926, cited in 
British Year Book, 1951, p. 242; Belgium, decision in Socobelge v. the 
Greek State, Revue critique, 1952, pp. 1138-114).? This is also true of 
Article 5 of the resolutions adopted by the Institut de Droit International at 
its session in Aix-en-Provence, to the extent at least that the attachment 
does not concern property earmarked for a governmental activity ‘‘ which 
has nothing to do with any economic enterprise whatsoever’’ (Annuaire, 
Vol. 45, II, p. 295). 

5. Plaintiff finally claims exemption from execution because of the pur- 
pose for which the assets were earmarked, 7.e., to finance the purchase of 
armament from a Swiss firm; in other words, for purposes of national 
defense. This argument does not take account of the true facts. In 
September, 1959, at the time of the second attachment, there was no longer 
any question that Rexim would deliver the arms ordered. The corporation 
had been in liquidation for over three years. The liquidators, far from 
seeking to perform the contracts for war materials, had entered into 
negotiations with the suppliers of the company and with the UAR with a 
view to settling all obligations under existing contracts. To be sure, the 
amount of approximately 8 million franes, attached for the benefit of 
Rexim, had to be used in the first place for settling the accounts of the UAR 
with the company. However, a sizable balance remained after the settle- 
ment and became available to the UAR for any use that it desired. 

Where a state holds funds in another state and designates them for its 
diplomatic service or for any other function incumbent upon it in its 
capacity as a sovereign Power, it has a right to oppose an attachment of 
such funds. Such funds are protected by immunity from suit and from 
execution. In the absence of a precise designation of purpose, attachment 
is permissible. Thus, in its decision in RO 44 I 49, this Court affirmed 
the validity of an attachment of a credit balance belonging to the Austrian 
state which was not specifically earmarked. In decisions RO 56 I 237 and 
82 I 75, the object of the attachment was assets whose use had not been 
designated ; and the sole reason that the attachment was set aside was the 
fact that the underlying debts had no connection with the territory of Swit- 
zerland. This Court sees no reason to adopt a different solution in this case. 
The second attachment is therefore valid from every point of view. 

As regards the first attachment (of October 10, 1957), converted into 
final seizure on June 18, 1959, the UAR did not attack it until November 
14, 1959, that is, after the expiration of the period provided in Article 89, 
par. 1, of the Judicial Code. It is true that if the attachment violated the 
international ordre public, it could be challenged after the expiration of 
the time limit of Article 89, on the occasion of a final measure of execution 
(unpublished decision of October 7, 1938, in State of Yugoslavia v. S. A. 
Sogerfin, consid. 3, reproduced in Schweizerische Juristenzeitung, 1939, p. 


2Digested in 47 A.J.I.L. 508 (1953). 
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61). Sinee, however, in this case no execution took place under the first 
attachment within thirty days preceding November 14, 1959, the complaint 
is untimely in every respect. It would, moreover, be unsuccessful. For 
the plaintiff has not shown that on the date of the first attachment Rexim 
was still under an obligation to deliver the armament ordered and that 
therefore the funds deposited in Switzerland were still earmarked, as 
originally, for the payment thereof. 


NorTEs 


Extradition—habeas corpus to challenge detention—effect of convic- 
tion abroad in absentia 


By habeas corpus the relator challenged detention pending issuance of 
a warrant by the Secretary of State honoring an extradition request of the 
Government of Italy. Relator argued that he had been convicted in 
absentia in Italy and that if returned to that country would be imprisoned 
without retrial and without an opportunity to face his accusers or to con- 
duct any defense. In affirming dismissal of the writ by the court below 
(noted in 54 A.J.I.L. 410 (1960), the Court of Appeals for the Second 
Circuit held that Supreme Court and other prior decisions did not estab- 
lish that foreign proceedings involved in an international extradition must 
conform to American concepts of due process. The Court noted that 
Department of State practice is to require, as a condition to extradition, 
the retrial of persons convicted in absentia, and added that the imposition 


of protective conditions not specified in the treaty ‘‘are to be determined 
solely by the non-judicial branches of the Government.’’ Gallina v. Fraser, 
278 F.2d 77 (U.S. Ct. A., 2d Cir., May 5, 1960). 


Extradition—judicial proceeding to establish prima facie case—sub- 
poena power of United States District Courts 


Venezuela requested the extradition from the United States of Marcos 
Perez Jimenez for certain financial crimes. The United States-Venezuelan 
Extradition Treaty and United States statutes provide that a prima facie 
case of evidence of guilt be made out in judicial proceedings in the state 
from which extradition is requested. The United States District Court for 
the Southern District of New York issued subpoenas duces tecum to four 
banking institutions transacting business within the judicial district, di- 
recting them to appear before the issuing court and produce records of ac- 
counts kept with them by Perez Jimenez and others. The evidence was 
sought for use in the United States District Court for the Southern District 
of Florida, Miami Division, which was conducting the extradition hearing. 
Motions to quash the subpoenas were dismissed by the issuing court, which 
found its authority to issue the subpoenas ‘‘to be clear and unquestionable’’ 
under Articles I and XI of the Treaty, 43 Stat. 1698 (1922) and 18 U.S.C.A. 
§§ 3184 and 3191. Application of the First National City Bank of New 
York, et al., 183 F. Supp. 865 (U.S. Dist. Ct., 8.D.N.Y., May 13, 1960). 
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Immunity of governmental corporation—counterclaim—effect of lack 
of suggestion of immunity by Department of State—jure gestionis 


Plaintiff, in a suit for recovery of contract prepayments, alleged it was 
a Turkish corporation and an integral part of the Government of Turkey 
for the procurement outside Turkey of fish and meat for military and 
civilian consumption in Turkey. Defendant countereclaimed and asked 
damages for plaintiff’s alleged prior breach, admitting in its pleadings 
that plaintiff was a state corporation and an integral part of the Govern- 
ment of Turkey. To the counterclaim the plaintiff pleaded state im- 
munity, but no suggestion of immunity was made by the U. S. Department 
of State. The New York State trial court overruled the plea, stating that: 
(1) the issue was a proper one for judicial consideration only because the 
Executive Branch of the United States Government had not spoken; and 
(2) absent official indications of policy to the contrary, immunity should 
not be granted with respect to matters jure gestionis as distinguished from 
jure imperti, i.e., ‘‘matters wholly of a commercial nature serving not the 
traditional purposes of government but its proprietary enterprises through 
entities which need not necessarily be regarded as basic departments of 
government.’’ Et Ve Balik Kurumu v. B. N. 8. International Sales Corp., 
204 N.Y.S. 2d 971, N. Y. L. J., June 21, 1960, p. 10, col. 8 (N. Y. Supreme 
Court, New York County, June 17, 1960). 


Passports—right to travel in Communist China—position of Congress- 
man 
A Congressman objected to a limitation on his passport declaring it not 


valid for travel in ‘‘. . . those portions of China. . . under Communist con- 
trol,’’ on the ground that 


A member of Congress has a right to go anywhere in the world to do 

his duty as a U. S. legislator as he sees it, except in time of war or 

emergency... . 
The United States Court of Appeals for the District of Columbia affirmed 
a motion for summary judgment in favor of the Secretary of State on the 
grounds that: (1) the Congressman had no authorization from Congress or 
any of its committeees to travel in Communist China, and (2) his status 
as a member of Congress did not of itself entitle him to be exempted from 
regulations or orders of the Executive Department within the latter’s con- 
stitutional competence. Porter v. Herter, 278 F.2d 280 (U.S. Ct. A., D.C., 
April 14, 1960, rehearing en banc denied May 9, 1960). 


AMERICAN CASES ON ENEMY PROPERTY 


Eligibility of enemy nationals for return of vested assets. Schilling v. 
Rogers, 363 U.S. 666 (June 20, 1960) upheld, five to four, the finality of an 
administrative determination that a German national, denied admission 
to the practice of law during the Nazi regime, was not eligible for the 
return of vested property under a statute making German nationals dis- 
criminated against for political, racial, or religious reasons eligible for 
such return, although present in an enemy country at the time the assets 
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were vested; Sasaki v. Rogers, 185 F. Supp. 191 (Dist. Ct. D.C., June 24, 
1960), a Japanese resident alien’s claim that his internment in the United 
States during World War II was not deserved is immaterial with respect to 
§ 34 of the Trading with the Enemy Act, permitting a resident alien to 
recover certain interests vested as enemy only if he has not been “‘interned 
or paroled pursuant to the Alien Enemy Act’’; the court cannot go behind 
the fact that the resident alien was in fact interned and later paroled. 


AMERICAN CASES ON NATIONALITY 


Citizenship. Montana v. Rogers, 278 F.2d 68 (7th Cir., April 29, 1960), 
Claimant, conceived in the United States, born in Italy, son of an alien 
father and a citizen mother, admitted to the United States in 1906 as a 
citizen, and resident in the United States since 1906, is not a citizen under 
statutes in force in 1906 nor entitled under the Fourteenth Amendment to 
citizenship as of the time of conception in the United States. Cert. granted, 
364 U.S. 861 (Oct. 17, 1960). 

Naturalization. Medalion v. U.S., 279 F.2d 162 (2nd Cir., May 27, 1960), 
affirms the decision below reported at 54 A.J.[.L. 414 (1960) ; Application 
of Martini for Naturalization under Public Law 414, 184 F. Supp. 395 (8.D. 
N.Y., May 31, 1960), Immigration and Nationality Act § 318, 8 U.S.C. § 1429, 
providing that no person shall be naturalized against whom a final order 
of deportation is outstanding, does not apply to preclude naturalization 
under P. L. 414, relating to naturalization of persons who lost nationality 
solely for voting in Italian elections between January 1, 1946 and April 
18, 1948; Petition for Naturalization of Healy, 183 F. Supp. 651 (N. D. 
Calif., N. D., May 6, 1960), alien, who before April 23, 1953, claimed exemp- 
tion from military service, on which date the Selective Service System 
required such aliens to sign a statement indicating that the claim for exemp- 
tion was made with full knowledge that ineligibility for naturalization 
would result, is not ineligible for naturalization for reason of having 
claimed exemption; Petition for Naturalization of Rego, 185 F. Supp. 16 
(D. New Jersey, June 30, 1960), a Spanish national, who applied both 
before and after the McCarran Act for exemption from military service 
but later served honorably for two years in the United States Army, can- 
not acquire American nationality, because the provision in the 1948 Selec- 
tive Service Act, that exemption application alone bars naturalization, 
continues to govern under the terms of the later MeCarran Act. 

Denaturalization. U. 8. v. Richmond, 184 F. Supp. 75 (N. D. Calif., 
S. D., Nov. 19, 1959), denaturalization for illegal procurement of naturaliza- 
tion does not lie where at the time of naturalization under the Nationality 
Act of 1940 the applicant and his witnesses had disclosed that applicant 
had been within the five years preceding his naturalization a member of 
the Communist Party. 

Deportation. Flemming v. Nestor, 363 U.S. 603 (June 20, 1960), by a 
five-to-four decision, § 202 (n) of the Social Security Act providing for the 
termination of benefits to deported aliens was held to be constitutional ; 
Ullah v. Hoy, 278 F.2d 194 (9th Cir., May 3, 1960), in a proceeding seeking 
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judicial review of alleged administrative action denying a request for the 
privilege of voluntary departure in lieu of deportation, pleadings showed 
a genuine issue of fact existed as to whether voluntary departure had ever 
been requested or an administrative ruling made on such request, which 
issue could not be disposed of by summary dismissal of the complaint in 
the absence of affidavit, deposition, testimony or admission of the plaintiff ; 
Mesina v. Rosenberg, 278 F.2d 291 (9th Cir., April 4, 1960), a 1936 deporta- 
tion order, not attacked by a Filipino seaman who had repeated oppor- 
tunities to do so thereafter while in the United States in merchant marine 
service, cannot be collaterally attacked in 1956, when seaman was ordered 
deported as an alien crewman who had overstayed leave in the United 
States; Kam Ng v. Pilliod, 279 F.2d 207 (7th Cir., June 16, 1960; 
rehearing denied July 22, 1960), limited scope of judicial review ap- 
plied below to administrative denial of withholding of deportation for 
hardship was upheld where applicant was a_ thirty-three-year-old, 
single, male alien with no family ties or other roots in the United 
States, despite a residence in Chicago of approximately seventeen 
years; Choy v. Barber, 279 F.2d 642 (9th Cir., Jume 7, 1960), ad- 
mission by resident alien during an administrative interrogation which 
violated due process of law could not be used as a basis of deportation in a 
subsequent deportation proceeding; Rogers v. Cheng Fu Sheng, 280 F.2d 
663 (C.A.D.C., June 10, 1960), reversed holding (noted in 54 A.J.I.L. 189 
(1960) ) that Formosa was not a ‘‘country’’ within Immigration and Na- 
tionality Act § 243 (a), 8 U. S. C. § 1253, to which an alien may be de- 
ported; Ganduze y Marino v. Murff, 183 F. Supp. 565 (S.D.N.Y., March 
28, 1959, aff’d 278 F. 2d 330), although prior conviction for loitering for 
purpose of inducing homosexual acts and fine of $25 or 10 days could not 
be basis of deportation in view of ‘‘first offense’’ exception under ‘‘Sheep- 
herders’ Act,’’ 8 U. 8. C. § 1182a, failure to report such conviction at time 
of a subsequent visa application authorized deportation for concealment of 
a fact which ‘‘might well have resulted in a proper refusal of the visa’’ 
under 8 U. 8S. C. § 1182(a) (4); Kavoukdjian v. Rogers, 183 F. Supp. 745 
(D. R. I., April 20, 1960), application for suspension of deportation filed 
prior to the effective date of the Immigration and Nationality Act of 1952, 
Dec. 24, 1952, requires specific Congressional approval under 8 U.S.C. 
§ 155(c) and hence failure of Congress to act on private bills for relief of 
alien requires deportation, whereas, if the application had been filed after 
the effective date, Congressional inaction would have, for five years after 
the effective date of the 1952 Act, resulted in validation of suspension. 


RECENT SIGNIFICANT GERMAN DECISIONS * 


Extradition—German national in transit in Germany—return to ez- 
traditing state refused 


The Austrian Government requested the French Government to extradite 
a person to Austria, and at the same time asked the German Government to 
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grant transit; the citizenship of the accused was described as uncertain. 
Both governments acceded to the request. After the accused had been 
handed over to the German authorities he asserted that he was a German 
citizen. Upon investigation the German authorities found this to be true, 
and thereupon withdrew their consent to deliver him to Austria. The 
Austrian Government then requested that he be returned to France. The 
Federal Prosecutor, in accordance with the Extradition Law (section 33, 
par. 2, No. 1, third sentence, and section 27) submitted the question to 
the Federal Supreme Court, which decided that under these circumstances 
the return of the accused to France was permissible (12 BGH St. 
262). The competent court thereupon issued a warrant for his arrest for 
the purpose of securing his return to France. Against this decision and 
the warrant the accused filed a complaint with the Federal Constitutional 
Court on the ground that Article 16, par. 2, of the Federal Constitution, 
which provides that a German citizen may not be extradited, had been 
violated. 

The Federal Constitutional Court held that the return of the accused to 
France is prohibited by Article 16, par. 2, of the Constitution. The re- 
quested return would be equivalent to an indirect extradition, as its sole 
purpose would be to enable France to deliver the accused to Austria via 
some other state. There exists no general rule of international law which 
would obligate a transit state to return an accused to the original extradit- 
ing state if delivery to the requesting state becomes unfeasible on legal 
grounds. Nor do the extradition treaties with France and Austria estab- 
lish such a duty. Both treaties provide for transit only in the case of 
foreigners. The states concerned had, therefore, to expect that Germany 
would withdraw its consent for transit delivery of the accused as soon as it 
found that he was a German citizen. A return to the requested state would 
lead to the very result which the treaty provision concerning non-delivery 
of citizens was designed to prevent. Order of First Chamber of Federal 
Constitutional Court of October 20, 1959 (1 BVR 125/3-9). 10 Ent- 
scheidungen der Bundesverfassungsgerichts 136. 


Revival of treaties—international trademarks—Madrid Convention— 
registration through intermediary of Patent Office of Soviet Zone— 
no effect in Federal Republic 


Plaintiff is the owner of the trademark ‘‘TOSCA,”’’ which is registered 
in the German Patent Office in Munich; defendant is owner of the trade- 
mark ‘‘TOSCANELLA,”’’ registered in the Office for Inventions and Pat- 
ents in East Berlin. Defendant’s trademark was registered with the In- 
ternational Bureau for the Protection of Industrial Property in Bern on 
the basis of a memorandum in which the Council of Ministers of the German 
Democratic Republic (Soviet Zone of Germany) in early 1956 notified the 
Bern Bureau that it considered the international treaties for the protection 
of industrial property revived (wiederanwendbar) in the territory of the 
German Democratic Republic as of the date of the memorandum. The 
memorandum added that the trademarks internationally registered in the 
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period from May 8, 1945, to the date on which the Swiss Government would 
communicate the memorandum to the other parties would not be pro- 
tected in the German Democratic Republic. The German Federal Re- 
public was informed of the memorandum by a note of the Swiss Embassy 
on February 7, 1956. The German Foreign Office notified the Swiss 
Government by a note verbale that the Government of the Federal Republic 
was the only legitimate German Government and therefore the only inter- 
national representative of the German people. Consequently it could not 
attach any significance to the memorandum of the Soviet zone. 

Plaintiff filed an opposition to the internationally registered trademark 
of defendant with the German Patent Office in Munich. The Patent Of- 
fice, without entering into a formal proceeding, notified plaintiff in writing 
that the trademarks registered with the International Bureau through the 
intermediary of the Office for Inventions and Patents of the Soviet Zone 
were not recognized and did not enjoy any protection in the Federal Re- 
public. Hence there was no need for an opposition proceeding in the 
German Patent Office. Thereafter plaintiff sued to have defendant’s 
trademark denied protection in the Federal Republic on the ground that 
its own trademark had priority in time and that defendant’s mark was 
deceptive and apt to be confused with plaintiff’s. The lower court rendered 
a judgment to that effect. Upon direct appeal to the Supreme Court, the 
suit was dismissed : 

Defendant can be deprived of the protection of its trademark only if such 
protection exists at all in the territory of the Federal Republic. Some- 
thing that does not exist cannot be taken away. 

Internationally registered trademarks are essentially nothing but an ag- 
gregation of national marks. The international registration, which does not 
create a separate supra-national mark, only has the purpose of simplifying 
the formalities for securing protection of trademarks, 7.¢., a single registra- 
tion in the Bern Bureau is substituted for a number of national registra- 
tions. The international registration in the present case cannot, however, 
have any effect in the Federal Republic for the following reasons. 

The registration in the International Bureau goes back to a note of 
the German Democratic Republic, in which the international conven- 
tions for the protection of industrial property, including the Madrid 
Convention, are declared to be revived, with certain modifications. In 
using the term ‘‘revived,’’ the authorities of the German Democratic Re- 
publie seem to have proceeded on the theory that the German Democratic 
Republic has taken the place of ‘‘Germany’’ as a party to the convention 
and assumed the rights and duties under the convention for the territory 
of the Soviet-oceupied zone. It need not be decided here whether this 
declaration is to be understood, and can be understood, in the same way as 
the declaration of the Government of the Federal Republic concerning the 
revival of the conventions for the protection of industrial property of 
November 9, 1949, which obviously proceeded on the theory that Germany 
had not disappeared as a party to international treaties by reason of its 
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capitulation and occupation in 1945, but was merely restricted in its 
capacity to act. Whether the authorities of the German Democratic 
Republic intended or were able to act on behalf of Germany as a party 
to an international treaty, is immaterial here, for the declaration of 
these authorities cannot be understood and interpreted as a declaration of 
‘*revival’’ in the light of international law. 

In order to remove any doubts as to the continued effectiveness of 
international treaties, governments frequently issue declarations concern- 
ing the revival of treaties. Thus the Government of the German Federal 
Republic declared in a memorandum of November 9, 1949, that the con- 
ventions for the protection of industrial property were fully revived in 
the territory of the Federal Republic. Aside from this clarification the 
memorandum contains nothing which would modify the application of the 
conventions in any way. In contrast therewith, the Soviet zone authorities 
in their memorandum restricted the application of the conventions to the 
effect that the trademarks internationally registered in the period from 
May 8, 1945, to the date on which the Swiss Government notified the mem- 
ber countries of the memorandum would not be protected in the so-called 
German Democratie Republic. 

Such a restriction may be permissible under Article II, par. 4, of the 
Madrid Convention on the oceasion of an accession of a country (either a 
new accession or a reaccession). Where, however, a party intends to declare 
the revival of the convention, the elimination of a period of ten years is not 
reconcilable with the principles and purposes of the convention nor are 
there any general principles of international law to be found under which 
such action could be permissible. ‘‘Revival’’ means the full reapplication 
of a convention which has continued to be in effect without any restrictions. 
The declaration of revival is meant to express the fact that the temporary 
inability of the party to act with regard to rights and duties under the 
Madrid Convention has been removed. 

The Madrid Convention is one of those international treaties which ac- 
cording to general opinion are not affected in their existence by war or by 
the temporary incapacity of a party to act, but are merely suspended as 
to their application. As soon as the reasons for the suspension disappear, 
the treaty can again be applied fully. The declaration of revival has 
merely a declaratory effect. 

Regardless of the temporary incapacity of a party to act and to make 
use of the rights under the convention for the benefit of its nationals, the 
fact that the Madrid Convention remained in effect requires that such a 
party recognize the trademarks which were internationally registered dur- 
ing the period of its incapacity, for these marks are valid in each member 
country under Article 1 of the convention, irrespective of whether the na- 
tionals of a member country are able to exercise the rights under the con- 
vention or are temporarily prevented from doing so. Consequently the 
declaration of the Soviet-zone authorities, being contrary to these require- 
ments, cannot be regarded as a continuation of an existing treaty but must 
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be treated in accordance with the recognized principles of international 
law governing accession to a collective convention. 

These principles lead to the result that in relation to the German 
Federal Republic the so-called German Democratic Republic has not become 
a party to the Madrid Convention. 

The Madrid Convention is a collective convention which opens mem- 
bership to every ‘‘country (pays)’’ that is a member of the Union for 
the Protection of Industrial Property (Article II of the Madrid Conven- 
tion in conjunction with Article 16 of the Paris Convention). This type 
of international treaty, to which a country can become a party by acces- 
sion, lacks the usual freedom of choice of the parties and the normally re- 
quired consensus among the parties. The parties existing at the time of 
the conclusion of the treaty do not know who will become a party in the 
future; nor are they individually able to prevent accession of a party 
unless the treaty establishes subjective qualifications for membership. 
Where accession is open to all countries, as in the Madrid Convention, the 
aecession depends solely on the action of the country that wishes to join. 

Defendant obviously concludes from this situation that it is not 
permissible under international law to ignore the accession of the German 
Democratic Republic to the Madrid Convention, especially since interna- 
tional treaties are binding law under the Constitution of the Federal Re- 
public. It disregards, however, the requirement of the convention that 
only a ‘‘country’’ can accede to the convention. Whatever the meaning of 
this term, it is a recognized rule of international law that only subjects of 
international law can be parties to a collective convention. Those already 
parties to a particular collective convention can be bound by the declaration 
of accession of another organism only insofar as that organism is a subject 
of international law in relation to them. 

The de facto exercise of sovereign powers by the authorities of the Soviet 
zone does not in itself create a new subject of international law. Every 
organism existing de facto requires some form of recognition of its exist- 
ence. Therefore it cannot, in relation to those states which do not recog- 
nize it as a subject of international law, be a party to an international 
treaty or, what is more, through mere unilateral declaration, such as acces- 
sion to an international collective convention, become a subject of interna- 
tional law in relation to non-recognizing states. Since the Federal 
Republic does not recognize the German Democratic Republic as a 
state and hence a subject of international law, the ‘‘aecession’’ of the 
German Democratic Republic to the Madrid Convention could likewise not 
have any legal effect in relation to the Federal Republic. 

It follows that since the internationally registered trademark of de- 
fendant is not entitled to protection in the Federal Republic, plaintiff’s ac- 
tion must be dismissed. Decision of the Federal Supreme Court, December 
18, 1959 (I ZR 154/58). 31 Entscheidungen des Bundesgerichtshofes in 
Zivilsachen 374 XX; 13 Neue Juristische Wochenschrift 1103 (1960, No. 
24). 
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Seizure of privately owned floating docks in Hamburg harbor by oc- 
cupying Power—agreement between occupying Power and German 
Government concerning release of docks against payment of a sum 
of money 


Plaintiff, a shipyard firm, was the owner of floating docks VII and VIII 
in the Hamburg harbor. After the German capitulation in 1945 the 
Allies seized the two docks, and the Tripartite Naval Commission (TNC) 
allotted them to the United Kingdom. When, in 1947, dock III of de- 
fendant shipyard firm was removed from Hamburg harbor, docks VII 
and VIII were made available to the defendant by order of the British 
occupation authority upon its petition. Defendant was given the use of 
the docks for two years under defined conditions, which emphasized that the 
docks were the property of the British Government, e.g.: that the removal of 
the docks to defendant’s plant in no way constituted a change in ownership, 
nor was such a change contemplated for the future; that while no fixed 
rental was to be paid for the time being, the firm was under an obligation to 
keep full and complete accounts. Plaintiff wrote a letter to defendant, 
saying that it was powerless to oppose the removal of the docks but that 
it maintained its rights as owner under the Civil Code (§§ 985 et seq.). 

Defendant used the docks in its operations; it obtained an extension for 
another two years and again for four more years from September 12, 1951, 
on the same conditions as before but with the reservation that 


This agreement is subject to alteration at any time in accordance with 
the terms of any future agreement between the U.K. and such Ger- 
man parties as are signatories of the agreement. 


In the summer of 1952 there began negotiations between the British High 
Commissioner and the Foreign Office of the Federal Republic regarding 
the return of 16 floating docks that had been seized after the capitulation, 
6 of which had been state-owned and 10 privately owned, among them the 
two docks VII and VIII. By letter of June 16, 1952, the High Commis- 
sioner notified the Federal Chancellor of the consent of his government to 
an agreement by which the ownership in the 16 docks was to be transferred 
to the Federal Government against payment of 1,250,000 pounds sterling. 
The German Foreign Office confirmed the consent of the Federal Govern- 
ment but with the modification that the words ‘‘transfer of ownership in 
the docks’’ should be replaced by the phrase ‘‘transfer of the rights in the 
docks,’’ and with a reservation to the effect that the Federal Government 
should not suffer any prejudice from the agreement. The High Commis- 
sioner expressly recognized this reservation in a reply letter. In the mean- 
time the Federal Minister of Finances had submitted the matter to Parlia- 
ment in order to obtain an appropriation for carrying out of the agree- 
ment. In his report of February 10, 1953, entitled ‘‘Repurchase of the 
floating docks seized by the Allies,’’ he explained that the Federal Govern- 
ment had not recognized the right of booty of the Allies regarding the ten 
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privately owned docks; that it had expressed the view, in notes to the High 
Commissioners, that these docks had remained the private property of the 
shipyards; and that this legal position had been denied by the Allies. He 
summarized the result of the negotiations as follows: ‘‘The United Kingdom 
releases full ownership in the 16 docks to the Federal Republic of Ger- 
many. The latter pays the amount of 1,250,000 pounds therefor but 
maintains its position regarding the ownership in the 10 private docks.’’ 
He further said that the former state-owned docks would be sold to private 
shipyards and that the 10 private docks would be left to the former owners 
for their use, with the proviso that the question to what extent these former 
owners were to contribute to the compensation payable to Great Britain 
would be postponed until a future settlement. 

After conclusion of the agreement the Land Commissioner for Hamburg, 
by letter of April 11, 1953, notified the competent Hamburg authority and 
the defendant that the permission granted to defendant to use docks VII 
and VIII was revoked as of March 26, 1953. Thereupon plaintiff wrote to 
defendant asking for payment of rent from that date and return of the 
docks to its plant. Defendant replied that it had not been able to obtain 
a replacement and that the immediate return of the docks would impose a 
hardship on it; it also pointed out that the question of ownership was 
doubtful. Negotiations between the parties were unsuccessful. On the 
date when the four-year extension expired (September 12, 1955), the 
Federal Ministry of Economies on behalf of the Federal Republic took over 
the two docks as fiduciary and transferred possession to the plaintiff. In 
the period following, the defendant negotiated with the Federal Ministry 
of Economics on the payment of rent; it also rendered an accounting and 
paid the profits in the amount of 442,000,000 DM to the Ministry, which 
deposited it in a custodian account. 

The trial court, in a partial judgment, ordered the defendant to give 
information and render an accounting to plaintiff with regard to all profits 
which it had drawn from the use of the docks. The appellate court re- 
versed and dismissed the entire complaint. It held that the agreement of 
1952/53 between the British and the German Governments was a private- 
law contract of sale which the parties concluded in their proprietary ¢a- 
pacity, and that it transferred ownership in the docks to Germany, since 
the German Government acquired ‘‘all rights in the docks’’ and Great 
Britain had undoubtedly had full ownership under Proclamation No. 2 of 
the Allied Control Council of September 20, 1945; a German court could 
not examine the question whether the seizure was compatible with inter- 
national law (Chapter I, Article 2, par. 1, of the Convention on the Settle- 
ment of Matters arising out of the War and the Occupation) .* 


1 Article 2 provides: 

**], All rights and obligations created or established by or under legislative, ad 
ministrative or judicial action of the Oceupation Authorities are and shall remain 
valid for all purposes under German law whether or not their creation or establishment 
was in conformity with other legislation. Such rights and obligations shall be subject 
without discrimination to the same future legislative, judicial and administrative 
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On final appeal the Supreme Court reversed and remanded the case on 
the following grounds: 


I. 


What were the legal effects of the seizure of the docks and their allotment 
to Great Britain, need not be decided here. For the seizure and any legal 
effects it may have had were canceled by the agreement of the two govern- 
ments in 1952/53. 

In concluding the agreement the two parties acted in their sovereign 
capacity and not in their proprietary capacity, as is shown by the entire 
circumstances of the agreement. The parties agreed neither on the point 
that Great Britain was the owner of the private docks nor on the point 
that Germany or a third party was to acquire such ownership. This 
eliminates the theory of a contract of sale. The parties were in agreement, 
however, that any legal effects of the seizure which Great Britain claimed 
and which Germany denied, were to be extinguished, that the rights of 
possession and use of which the private owners had been deprived, were 
to be restored, and the seizure was to be canceled against payment of an 
agreed amount of money. The Foreign Office has given a statement that 
the Federal Government did not intend to acquire ownership for itself or 
on behalf of the plaintiff, because it proceeded on the theory that Great 
Britain had not become the owner of the docks. This interpretation is not 
contradicted by the afore-mentioned report of the Federal Minister of 
Finances, although he used the term ‘‘repurchase,’’ which was incorrect 
as far as the private docks were concerned. It is supported by the conduct 
of the Federal Ministry of Economics in the matter. That the British 
Government intended to transfer ownership may be assumed. Neverthe- 
less, agreement between the parties existed only to the extent that the 
effects of the seizure were to be extinguished and the former state of affairs 
to be restored. After the conclusion of the agreement Great Britain no 
longer considered itself as the owner of the docks. By recognizing the 
reservation of the Federal Government it abstained from contradicting 
the view of the Federal Government (that the private docks had remained 
the property of the shipyards), at least for the period following the con- 
clusion of the agreement. By releasing the docks it enabled the Federal 
Government to put its view into effect. 


measures as similar rights and obligations created or established by or under German 
municipal law. 

‘¢9. All rights and obligations arising under the treaties and the international agree- 
ments listed in the enclosure with the communication of the Allied High Commission- 
ers on behalf of the Governments of the Three Powers to the Federal Chancellor bear- 
ing the date of the signature of the present Convention and concluded on behalf of 
one or more of the three Western Zones of Occupation by the Occupation Authorities 
or by any one or more of the Governments of the Three Powers before the entry into 
force of the present Convention are and shall remain valid as though they had arisen 
under effective treaties and international agreements concluded by the Federal Re- 
publie.’’ 


182 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


The provision of Article 2, par. 2, of Chapter I of the (subsequent) Con- 
vention on Settlement ? does not affect international executive agreements 
such as the one involved here. Article 3 of Chapter VI * of the convention 
is not applicable since the seizure of the property was lifted. 


Il. ‘ 


Defendant derives its rights to use the docks from the British order of 
September 12, 1947, and the subsequent extensions. As the appellate court 
correctly held, this use permit constitutes not a contract of lease (nor any 
other civil-law contract), but an administrative act in accordance with the 
general custom of the occupying Power. This administrative act was 
properly revoked by the competent authority after the agreement between 
the two governments had been concluded. 

The fact that the Federal Ministry of Economies at one time thereafter 
corresponded with defendant on the subject of paying ‘‘rent’’ to the 
Government is immaterial in the context of all the surrounding circum- 
stances; moreover, the Ministry finally declined to settle with defendant 
on the subject of ‘‘rent.”’ 

The revocation of the use permit extinguished any rights of possession 
which defendant may have had. From April 12, 1953, it held the docks 
without legal right and consequently had to return them to plaintiff under 
Section 985 of the Civil Code. 


ITT. 


On remand, the appellate court will have to examine whether defendant 
acted in good faith when it maintained its right of possession after the 
revocation. 


(IV-V. discuss in detail the applicable provisions of the Civil Code.) 


Judgment of the Federal Supreme Court, 2nd Civil Chamber, of February 
25, 1960 (II ZR 125/58). 32 Entscheidungen der Bundesgerichshofes in 
Zivilsachen 76. 


2See note 1 above. 

8 Article 3 provides: 

‘1, The Federal Republic shall in the future raise no objections against the 
measures which have been, or will be, carried out with regard to German external 
assets or other property, seized for the purpose of reparation or restitution, or as a 
result of the state of war, or on the basis of agreements concluded, or to be concluded, 
by the Three Powers with other Allied countries, neutral countries or former allies 
of Germany. 


‘3. No claim or action shall be admissible against persons who shall have acquired 
or transferred title to property on the basis of the measures referred to in paragraphs 
1 and 2 of this Article, or against international organizations, foreign governments 
or persons who have acted upon instructions of such organizations or governments.’’ 


BOOK REVIEWS AND NOTES 


The Modern Law of Land Warfare. By Morris Greenspan. Berkeley 
and Los Angeles: University of California Press, 1959. pp. xxiv, 724. 
Appendices. Indexes. $10.00. 


About seven years ago this reviewer expressed the opinion that among 
the impasses which increasingly blocked constructive thinking by interna- 
tional lawyers was ‘‘the assumption increasingly dominant in this century, 
that the law of peace is the staple law between States, of which inter- 
State conflict and war are but casual, ephemeral and anachronistic dis- 
turbanees.’’ This kind of assumption was part of the reason, it was said, 
that ‘‘the law of war and neutrality has suffered a kind of eclipse in our 
times, so that its cultivation has almost become a reason for doubting the 
peace-loving character of the cultivator.’’ Insofar as the assumption 
was illusory, the resulting neglect of war law was a grave disservice, es- 
pecially in an age when mankind would be increasingly exposed to the 
violence of belligerents. Such neglect would reinforce instead of moderate 
the terrible assaults of technological and ideological ‘‘total war.’’? 

In this light the remarkable resurgence of scholarly attention since that 
time to the temperamenta belli and their adaptation to the present phase of 
technological warfare is to be applauded. In 1954 there appeared E. 
Castrén’s, The Present Law of War and Neutrality, and the revised edi- 


1 Julius Stone, Legal Controls of International Conflict xxxiii-xxxiv (1954). Cf. in 
various respects H. Lauterpacht, ‘‘The Problem of the Revision of the Law of War,’’ 
29 Brit. Yr. Bk. Int. Law 361-382 (1952); J. L. Kunz, ‘‘The Chaotic Status of the 
Laws of War and the Urgent Necessity for Their Revision,’’ 45 A.J.I.L. 37-61 (1951) ; 
idem, ‘‘ The Laws of War,’’ 50 A.J.I.L. 313-337 (1956). Cf. also Max Huber, ‘‘... Sur 
une Revision Eventuelle des Conventions de la Haye... ,’’ 37 Rev. Int. Croix Rouge 
417-433 (1955) ; Quincey Wright, ‘‘Outlawry of War and the Law of War,’’ 47 A.J.I.L. 
365-376 (1953); W. G. Downey, Jr., ‘‘ Revision of the Rules of Warfare,’’ 1949 A.S.I.L. 
Proceedings 102; R. R. Baxter, ‘‘The Role of Law in Modern War,’’ 1953 A.S.1.L. 
Proceedings 90; N. C. W. Dunbar, ‘‘The Legal Regulation of Modern Warfare,’’ 40 
Grotius Society Transactions 83-95 (1955) (see esp. 93-95 asking for a declaration of 
human rights applicable in time of war, as necessary to fix the limits at which necessities 
of war must yield to humanity) ; idem, ‘‘ Military Necessity in the War Crimes Trials,’’ 
29 Brit. Yr. Bk. Int. Law 444 (1952); idem, ‘‘The Significance of Military Necessity 
in the Law of War,’’ 67 Juridical Review 201-212 (1955); P. C. Jessup, ‘‘ Political and 
Humanitarian Approaches to Limitation of Warfare,’’ 51 A.J.I.L. 757-761 (1957); and 
the article by M. S. MeDougal and F. P. Feliciano, ‘‘ International Coercion and World 
Publie Order,’’ 67 Yale Law J. 771-845 (1958). 

In 1953 the American Society of International Law referred to a special committee 
a proposal for the study of a modern code of warfare. A project on ‘‘ Reconsideration 
of the Principles of the Law of War’’ is referred by the Institute of International 
Law to its 25th Commission. See the initial report of F. R. Coudert, J. P. A. Francois 
and H. Lauterpacht in 45 Annuaire 555-558 (1954, I), and Rapports Provisoires et 
Définitifs of J. P. A. Francois, 1957, 1958. 
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tion of Balladore Pallieri’s* and Cansacchi’s® treatises. The Institute of 
International Law has produced through its Twenty-Fifth Commission 
a definitive report of J. P. A. Francois on ‘‘The Principles of the Laws 
of War.’’ The International Committee of the Red Cross, aided by a 
committee of experts, has drawn up Draft Rules for the Limitation of the 
Dangers Incurred by the Civilian Population in Time of War (1956), and 
published a valuable commentary thereon.* In the same period the war 
manuals of some of the leading Powers have been revised® and the 1949 
Geneva Conventions have received much juristie probing.® 

These and similar developments afford as yet no assurance that suffer- 
ing and loss of life in a future conflict (which God forbid) will be kept 
to a minimum. Moreover, despite the valiant efforts to formulate a posi- 
tion on atomic weapons, both of the International Committee of the Red 
Cross, which stopped short of pronouncing on their legality as such, and 
of the many jurists, ineluding Professor Greenspan,’ who have not so 


2Diritto Bellico (2d rev. ed., 1954). 

$ Nozioni di Diritto Internazionale Bellico (2d rev. ed., 1954). 

The publication incorporates the Preliminary Draft of 1955 at 139-150. And see 
Julius Stone, op. cit. note 1 above, Supp. to revised impression of 1959, pp. 896-898, 
and literature there cited. 

5 There was a conference of U.K. and U.S. experts on revision of the Manuals in 
May, 1953. The U.S. Manual of 1940 was superseded by the Law of Land Warfare, 
U.S. Army Basic Field Manual, 1956, in July, 1956. For a useful comparison, see 
J. L. Kunz, 51 A.J.I.L. 388-396 (1957). Hague Convention No. 4 and Regulations, 
and the Geneva Conventions, 1949, are incorporated. Par. 7 states that treaties quoted 
therein, since declaratory of the unwritten law, will be observed and enforced whether 
or not technically binding on the U.S. Part I of the revised British Manual of Military 
Law was issued in 1954. And see U.S. official Law of Naval Warfare, 1955, prepared 
under the auspices of the U.S. Naval War College (R. W. Tucker, Special Consultant), 
superseding the Instructions Governing Maritime Warfare of 1917 as revised in 1941. 

6 See, e.g., J. Constant, Les Sanctions Pénales des Conventions Humanitaires .. . 
(1954); G. Erler and H. Strebel, ‘‘Die strafrechtliche Sicherung Humanitiirer Abkom- 
men,’’ 15 Zeitschrift f. ausl. 6ffent. Recht u. Vélkerrecht 31-75 (1953); R. Grevy 
and L. Cornil, ‘‘Avant-Projet de Loi Organisant la Repression des Infractions aux 
Conventions de Genéve de... 1949 ... ,’’? 36 Rev. de Droit Pénal et de Criminologie 
591-633 (1956); J. L. Kunz, ‘‘The Conventions of August 12, 1949,’’ in G. A. Lipsky 
(ed.), Law and Politics 279-316. There are commentaries on these conventions by 
J. 8. Pictet published by the International Red Cross; and a valuable historical note 
and collection of documents on the protection of victims of war, in U.S. Naval War 
College, International Law Situations 1950-1951. See specifically on the Civilians 
Convention, E. Castrén, ‘‘La Protection juridique de la Population civile dans la 
Guerre moderne,’’ 59 Rev. Gén. de Droit Int. Public 121-136 (1955); H. Kraus, ‘‘ Der 
Schutz der Civil Personen in Kriegszeiten ... ,’’ in Niemeyer Festschrift 177-193 
(1953); G. Thélin, ‘‘La Protection des Enfants en Temps de Guerre,’’ 8 Rev. Croix 
Rouge 763-777 (1955). And see A. Von Reding, Die rechtliche Stellung der Kriegsge- 
fangenen .. . (1952; R. J. Wilhelm, ‘‘Peut-on modifier le Statut des Prisonniers de 
Guerre?’’ 6 Rev. Croix Rouge 516—543, 681-690 (1953); J. Hinz, Das Kriegsgefangenen- 
recht (1954); M. Florey, ‘‘Vers une nouvelle Conception du Prisonnier de Guerre,’’ 58 
Rev. Gén de Droit Int. Public 53-93 (1954); F. Siordet, The Geneva Conventions of 1949 
(1953); J. S. Pietet, ‘‘La Croix Rouge et les Conventions de Genéve,’’ 76 Hague 
Academy Recueil des Cours 5-119 (1950). 

7See pp. 367-377. 
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stopped short, the problem of civilian casualties under these weapons has 
still not yet fully emerged from under the shadows of strategic calculation, 
on the one hand, and of rather impotent moralistic denunciation, on the 
other. 

In an area of law so harassed by changing conditions, and intimidated 
by alarums and excursions of the policies of the major Powers, it is easier 
to write for the lay press than for the learned journals, and far easier 
to do either of these than to write comprehensive learned treatises about 
war law. A treatise, to be worth the name, requires systematic exposition ; 
it requires that knowledge over a wide area be controlled, and this in a 
double sense. Not only must the author be master of what is known over 
the whole area; that area must also be sufficiently stable (or its instabilities 
be sufficiently understood) for judgment to be more than ephemeral, and 
more than mere guesswork or wishfulness. It is thus all the more gratify- 
ing that, during the few years in question, American scholarship has 
produced not only a major textbook on the modern law of sea warfare, but 
also now a textbook on The Modern Law of Land Warfare. 

Robert Tucker’s Law of War and Neutrality at Sea, published in 1957, 
was described by Rear Admiral Robbins, the President of the U. S. Naval 
War College, as ‘‘the first complete study of the subject undertaken by 
the Naval War College since the Second World War.’’* This is an 
understatement in at least two respects: first, since it is far longer than 
1945 since any American scholar produced a systematic work on the war 
law of the sea in any way comparable to Tucker’s; second, since Tucker’s 
work, as well in its wide sweep as in its detail, in its concern as well for 
the traditional past as for the problematic future, and in the fine courage 
with which the author confronts the difficulties of the positions which he 
finds himself compelled to take, is clearly a leading work in its field and 
its generation. Equally when it accepts the present reviewer’s positions 
on controversial matters and when it rejects them, Tucker’s work is con- 
vineing proof that Anglo-American thinking on war law is not only in 
movement, but in orderly and constructive movement. 

Within the range of land warfare problems stricto sensu (that is, leaving 
aside, for the moment, the more general questions later to be mentioned), 
Morris Greenspan’s book on the law of land warfare takes its place worthily 
as a mid-century treatise by the side of Tucker’s work on sea warfare. 
Here, too, the wide sweep is as admirable as the detail. Traditional rules 
and principles are presented, not as archaic survivals, but in organic rela- 
tion to contemporary efforts to give them sense and efficacy under con- 
ditions of modern warfare. The 1949 Geneva Conventions, for example, 
are not merely considered in their likely practical operation in the well- 
named Part III on ‘‘The Victims of War’’ (itself occupying nearly a 
quarter of the text). Their principles also receive numerous (and almost 
always illuminating) application throughout the volume. Not only in 
Part III itself, but also in Part IV on enemy territory and property, in 
Part V on the methods and instruments of warfare, and intercourse be- 


8 Preface, p. vii. 
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tween belligerents or in Part VII on ‘‘Neutrality,’’ the legal problems 
are posed in terms which the modern commander, military governor, civil 
affairs officer or other responsible officer, would quickly relate to his prac- 
tical tasks. So belligerent occupation is acutely (if rather sanguinely) 
examined, and military government and affairs find a substantial place 
by its side. The methods and instruments of war receive substantial 
treatment; but the rules as to necessary intercourse between belligerents 
are also presented with much particularity and understanding. The 
capacity which Greenspan has here shown for penetrating behind legal 
rules to function confirms the possibility, which this reviewer has ventilated 
elsewhere,’ that we would do well not to overlook the rdéle of political 
scientists for any long-term progress in the sociology of international law. 

In short, as far as concerns the rules of war law on land stricto sensu, 
none of us can afford not to consult Greenspan’s book. It is well docu- 
mented not only to the treaties, but also particularly well to the vast 
range of cases decided by the war crimes tribunals, and by various muni- 
cipal courts in the aftermath of the Second World War. It must be added, 
however, that the guidance which it affords to the existing juristic litera- 
ture on many matters discussed is, to say the least, chancy. By this is 
meant that the selection he has made of literature worth citing in relation 
to the particular problem under discussion is often not reliable either as 
to what he includes or as to what he omits. On some matters it is even 
clear that failure to take the preceding work into account has left the 
author’s account somewhat incomplete or even up in the air, or off the 


main point.*° The reader should be aware of this fault to get the best 
out of Greenspan’s work, and the author will vastly improve his work 
if he attends to it in some future edition. But, so far as the land warfare 
rules are concerned, it is mitigated by the main virtue of his account 
of war law stricto sensu—the author’s considerable success in basing his 


account squarely on treaties, cases and similar first-hand materials. 
It is when the author addresses himself to wider questions of the law 
of international conflict that this fault becomes particularly serious. Such 


See Julius Stone, ‘‘Problems Confronting Sociological Inquiries concerning In- 
ternational Law,’’ 89 Hague Academy Recueil des Cours 158 ff. (1956). 
10 Exemples within his treatment of technical war law are the author’s accounts 


of bombardment of the hinterland (pp. 332-349), curiously unintegrated with the 
treatment of big bombs and atomic weapons (pp. 367-377), of repatriation of 
prisoners of war against their will (pp. 609-614). A particularly good example of 
the difficulty is at p. 550, note 75, where he cites this reviewer’s Legal Controls of 
International Conflict 38-84, 408-413 (1954), on the distinction between neutral state 
trading and neutral private trader, but fails to cite the related work of Wolfgang 
Friedmann (see esp. idem, ‘‘The Growth of State Control over the Individual ... ,’’ 
19 Brit. Yr. Bk. Int. Law 118-150, esp. 130-137 (1938); idem, ‘‘Some Impacts of 
Social Organization in International Law,’’ 50 A.J.I.L. 475-513, at 478-491 (1956)). 
Nor does he cite the acute further discussion of the reviewer’s position on this matter 
by R. W. Tucker in Law of War and Neutrality at Sea 215-218, note 1 (1957). The 
result is that his account (pp. 533-534, 548-550) does not really raise the final issues. 


of enemy character (pp. 575-577), of treachery as opposed to ruses (pp. 317-322), 
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questions with which the author has tried to deal are the position of war 
under international law, the distinction between just and unjust war, 
and the meaning of aggression,'! the value as a deterrent of the aggressive 
war count, the crisis in the law of neutrality, the binding force of imposed 
peace treaties (pp. 597-599), the Uniting for Peace Resolutions in rela- 
tion to Chapter 7 of the U.N. Charter and Article 16 of the League Cove- 
nant, and the legality of preventive military action under modern con- 
ditions.’* His entire treatment of the notion of aggression, for example, 
quite ignores the problem on which the reviewer has proved it possible 
to write a book, namely, the difficulty of a workable advance definition. 
And this is scarcely mitigated by the fact that the author cites that par- 
ticular book on less consequential points. His thesis that all Nuremberg 
counts can be given an omnibus justification as a deterrent to malefactors, 
ignores the problem, to which the reviewer devoted a discourse in 1954, of 
how deterrence can be expected to operate in advance of the determination 
of who is the victor. It also ignores the incentive to national leaders to 
initiate wars (insofar as modern methods of war seem to make this es- 
sential for not losing them) from the fear that if they lose the war they 
will be personally tried and executed for the crime of aggressive war- 
making. It is permissible for political scientists, as for lawyers, to whistle 
in the dark, but they should avoid making it sound like a whistle of dis- 
covery and understanding. Too much depends on humanity really facing 
these problems, to justify pretenses that they are already solved. 

When this book reaches its second edition, the author should rethink 
some of these fundamental problems in the light of present knowledge. 
Alternatively, he should omit any discussion of them which is not ab- 
solutely essential as background for his technical study of the law of land 
warfare,’® where clearly the main value of this work resides. Precisely 
because his achievement there is such a fine one, it deserves not to be marred 
by background discussion which falls short of the standard which he has 
himself set. 

JuLius STONE 


Cursos Monogriaficos. Vol. VII. Published by the Academia Interameri- 
cana de Derecho Comparado e Internacional. Havana: Editorial Lex, 
1959. pp. 633. 


This Western Hemisphere effort at a ‘‘Hague Academy’’ continues to 


increase in stature with Volume VII, which contains the texts of the 
special lectures given at the Ninth Annual Meeting in Havana in 1957. 


11 Pp. 21-29, 540 ff. 

12 Contrast p. 540, admitting preventive military action against neutrals, with pp. 
27-28, condemning it as against an ‘‘enemy’’ from which an atomic attack is believed 
imminent, taking account neither of the modern technological or strategie realities, 
nor of the legal difficulties concerning the meaning of aggression as aggravated by 
these realities, to check his rather over-dogmatic legalism of interpretation. 

18 Basically, insofar as war law operates both in lawful and unlawful war, the wider 
questions can, if necessary, be omitted, though they are obviously, if adequately treated, 
valuable background for the reader. 
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Volume VIII is in preparation. The lectures are reproduced in the lan- 
guage given, usually Spanish or English. Every library with an interest 
in international law certainly should have Cursos Monogrdficos.' It is 
to be hoped that nothing will interfere with the continuation of this 
courageous series of meetings and publications. 

The volume under review contains six contributions, four in Spanish 
and two in English. Occasionally these monographs have left something 
to be desired in the way of technical references, but such a deficiency 
is usually compensated for by idea provocation. 

Dr. Alberto Ulloa, Director of the Diplomatic Academy of Peru and 
editor of Revista Peruana de Derecho Internacional, opens this group 
with a discussion on territorial waters and fisheries under the title of 
‘*Régimen Juridico del Mar’’ (pp. 9-87). Dr. Ulloa displays complete 
lack of sympathy for ‘‘commercia! interests’? with modern equipment, and 
a great embracement of the ‘‘rights’’ of man and of small nations. He 
justifies, in all its ramifications, the notorious Declaration of Santiago of 
1952. He is in reality only arguing for the ‘‘have-not’’ Peruvian (or 
Ecuadorian or Chilean) man against any other, especially as might be 
represented by. a notion such as the res communis omnium of the law of 
the sea. 

Unfortunately, much of what the Peruvian apologist says is unacceptable 
or, at least, over-simplified from the legal point of view? and also from 
the point of view of the marine-life scientists. Arguments for absolute 
national sovereignty are side by side with a warmly presented case for 
man as a new, direct subject of international law at the expense of the 
state.* Dr. Ulloa, for all his diplomatic experience and his sincerity, ap- 
parently does not realize that in his emotional righteousness he repeatedly 
begs the question.® As one personally and permanently interested in the 
professional reputation of Latin Americans and in the future of Latin 
America, this reviewer feels compelled to be blunt in order to encourage 
the more objective legal scholars and commentators of the region, of which 
there are many. 

The second series is by Dr. Salvador M. Dana Montafio and is titled 
‘*De Facto Governments and the Legitimation of their Legislative Acts: 


1The Academy’s address is Aguiar 556, Havana; Dr. Ernesto Dihigo y Lépez-Trigo, 
Director. 

2For example, p. 70 (application of a Derecho de Igualdad). The accident of 
geographical proximity constitutes an overriding ‘‘razén natural’’ (p. 69). 

8 For example, pp. 67-68. There is no mention of the fact that the peoples of the 
West Coast countries of South America do not, on the whole, care much for seafood, 
in spite of government efforts to raise consumption. 

4Cf. pp. 69-75, 79-82, 82-84. No thought appears to be given, either in percentages 
or absolute numbers, to ‘‘men’’ dependent directly and indirectly on the farming of 
the sea in the historically important fishing countries as compared with the same 
‘*men’’ of Peru-Chile-Ecuador (cf. p. 68). 

5 Anything an underdeveloped coastal state does is ‘‘social and humane,’’ while 
distant-fishing interests are despoiling devils by definition. One wonders what would 
be said if a small socialist neighbor’s nationalized fishing fleet should become the 
**poachers’’ of the South Pacific. 
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Decree Laws’’ (pp. 89-254, in Spanish). The author, a well-known Ar- 
gentine judge and academician now in retirement, gives detailed and 


penetrating treatment to a perennial challenge to constitutional law in 
Latin America, namely, how to bring within proper juridical comprehen- 
sion the frequent—and often long-lasting—‘‘revolutionary,’’ extra-con- 
stitutional regimes. Dr. Dana limits himself to legislative powers as 
exercised by the irregular ruling junta or individual; the standard form in 
Latin America is the decreto-ley. Every student of comparative law 
and of Latin American politics will find this study objective, insightful, 
and bold, while remaining very much down to earth. As Professor Dana 
points out, the matter of de facto governments has been studied extensively 
at the international level, but there is relatively little written within the 
arena of constitutional law. His monograph, extensively documented, is 
a notable contribution. If the emphasis is somewhat on the Argentine 
experience, that country is a good case in point. 

William Roy Vallance, Secretary General of the Inter-American Bar 
Association, is the next contributor with ‘‘The Settlement of International 
Boundary Waters Questions in North America’’ (pp. 255-302, in Eng- 
lish). Problems involving rivers and lakes crossing or bordering the 
Mexico-U.S. and the Canada-U.S. frontiers constitute the scope of this 
systematic examination of the historical and legal development. Aimed 
primarily at an audience not too familiar with either United States Con- 
stitutional principles or the specific rules of international law applied— 
not to mention the respective joint boundary and waters commissions— 
portions may appear elementary to many readers. 

Professor Ramén Infiesta of Havana contributes lectures on ‘‘The 
Right of Resistance to Oppression in the Cuban Constitution’’ (pp. 303- 
367, in Spanish) as a general excursion into the political theory of the 
“right of revolution’’ with particular attention to the Cuban experience. 
He becomes highly involved in verbal manipulations of, for example, the 
hierarchical and other relationships and differences between Liberty, 
Right, Power, Legality, Authority and People. The result is a rather 
confusing ‘‘analysis,’’ the utility of which even in theory may be doubt- 
ful (see esp. pp. 309-315). The author does develop the interesting dis- 
tinction, however, between a so-called legal ‘‘right to resist oppression’’ 
within the system (when only part of the governing authority is acting 
unconstitutionally) and insurrection (as well as revolution) against the 
government as a whole.® Infiesta sees the ‘‘right of resistance to op- 
pression’’ as a means of maintaining the supremacy of the rule of law 
against abuses of power by officials or against a rule or statute contrary 
to the basic order. The redrawing of the classical but untenable ‘‘right 
of revolution’’ is surely one of the central philosophical dilemmas of our 
time. 

Professor Charles E. Martin, Director of the Institute of International 


6In this context ‘‘revolution’’ is rebellion in order to bring about fundamental 
social change; simple insurrection is bent on restoration of the existing ‘‘legitimate’’ 
constitutional order being ‘‘disregarded’’ by the group actually in power. 
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Affairs at the University of Washington, follows with a valuable inquiry 
into ‘‘Universalism and Regionalism in International Law and Organiza- 
tion’’ (pp. 368-590, in English, including a chart and notes on ‘‘Insti- 
tutional Ties among European States’’ by Peter H. Rohn). This is a 
pioneering study in ‘‘comparative international organization,’’ a new 
field of exceptional significance. This is not merely a discussion of 
regionalism, but of the respective ideals and tendencies toward universalism 
and toward regionalism under the League and under the United Nations. 
There is keen insight into the ‘‘reciprocal interplay’’ (p. 396) of these 
tendencies. Special consideration is then given to the origin, legal basis 
and current status of the North Atlantic Community, the European Com- 
munity, and Political Communities in South and Southeast Asia and 
Afro-Asian areas. The study terminates with a novel examination of 
most aspects of international co-operation among the countries of the 
North Pacifie region. 

The volume’s final portion is titled ‘‘The Right of Angary, its Applica- 
tion by the Chilean Courts’’ (pp. 591-633, in Spanish) by Dr. Arturo 
Alessandri, Professor of Civil Law at the National University in Santiago, 
Chile. This is a carefully reasoned and technical examination of this in- 
frequently studied principle of public international law. A general in- 
quiry precedes the discussion of the worthy Chilean jurisprudence. Bibli- 
ographical footnotes make this study even more useful as a restatement. 

Again it must be emphasized that the series, whether this reviewer 
compliments or eriticizes individual contributions, is now of first rank, 
for the active specialist. 


or nearly so, and a ‘‘must’ 


Rospert D. Hayton 


Annuaire Suisse de Droit International. Vol. XIV, 1957: pp. 283, Sw. 
Fr. 29; Vol. XV, 1958: pp. 327, Sw. Fr. 28. Zurich: Editions Poly- 


graphiques, 1958 and 1959. 


Unlike the thirteenth volume of the Swiss Yearbook of International 
Law, published by the Swiss Society of International Law, the fourteenth 
and, in particular, the fifteenth issues are more concerned with public 
than with private international law. This applies both to the doctrinal 
and documentary parts. 

As for public international law,’ Vol. XIV contains an article by the 
editor of the Yearbooks, Professor Henri Thévenaz of the University of 
Neuchatel, on another ‘‘Neuchdtelois prudent et pratique’’: Vattel. In 
this well-written essay Thévenaz discusses, on the occasion of the bicenten- 
ary of Vattel’s famous Le Droit des Gens, the reasons for the extraordinary 
success of this treatise. Professor Thévenaz also contributes a paper on 
the Free Zones of Upper Savoy near Geneva, which were the object of 
a decision of the Permanent Court of International Justice in 1932 and 
of an arbitral award in 1933. The régime of the Zones Franches estab- 


1 Space limitations do not permit a consideration of the private international law 
material. 
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lished by this award has since been modified in part, and the author 
presents valuable proposals for the future. Dr. Theophil von Mandach 
discusses the problems of the freedom of information and of the respon- 
sibility of the press and shows their complexity in connection with the 
United Nations draft Conventions on the International Transmission of 
News and the Right of Correction. Dr. Georges Béguin of the Bureaux 
for the Protection of Industrial Property and Copyrights reports on the 
revision of the Madrid Agreement on the Registration of Trade Marks 
and the new Agreement on the Classification of Products and Services 
covered by Trade Marks, both adopted at the Nice Conference of 1957. 

The doctrinal part of Vol. XV includes an article by Swiss Ambassador 
Paul Ruegger on Switzerland, the Geneva Conventions on the Law of the 
Sea and the efforts of the United Nations to codify international law. He 
rightly stresses the interest of his country in all such efforts in general, 
and in those concerning the law of the sea in particular, despite Switzer- 
land’s position as a land without a seacoast. Professor Georges Perrin 
contributes a detailed study of the Jnterhandel case (interim measures). 
On one hand, he agrees with the 1957 Order of the International Court 
denying the interim measures requested by his country; on the other, he 
considers the American declaration accepting the jurisdiction of the Court 
as null because of the Connally Amendment. However, if this were so, 
the Court’s decision should then not have been that there was no need 
for interim measures but that there was no possibility of such because 
of lack of jurisdiction in the absence of a valid declaration of acceptance. 
Dr. René-Jean Wilhelm of the International Red Cross evaluates the sig- 
nificance of another decision of the International Court with regard to 
the right of a state to enforce its rights by force or threat of force. He 
interprets the judgment on the merits in the Corfu Channel case (1949) 
as a condemnation of the practice of states to violate the territorial 
sovereignty of others under the guise of the so-called right of interven- 
tion. On the other hand, he minimizes the importance of the declaration 
of the Court to the effect that the passage, in October, 1946, of the British 
warships through the Corfu Channel did not violate Albania’s territorial 
sovereignty, and does not consider it as the expression of a general prin- 
ciple of law. In an informative essay occasioned by a referendum on a 
treaty between Italy and Switzerland on the utilization of the waters 
of the Spoel river, Dr. Wilfried Schaumann comes to the conclusion that 
general international law contains certain restrictions, based on good 
neighborly relations, with regard to the use of the water of international 
rivers by states. Finally, Dr. Walter Mueller takes up the question of 
the position of Switzerland concerning the revised Mannheim Convention 
on Rhine Navigation. He points out that this position has not been af- 
feeted legally by the creation of the new European Communities (Coal and 
Steel, Economie Union) and he shows that his country has to be con- 
sidered as one of the riparian states under the convention, with all the 
rights and duties resulting therefrom. 

The documentary parts of the Yearbooks include, inter alia, bibliog- 
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raphies (1956 to 1959) by the editor, repertories by Dr. Emanuel Diez 
of the treaties concluded by Switzerland which entered into force in 1957 
and 1958, and reports by Professor Paul Guggenheim on Swiss practice 
in 1956 and 1957. The latter are very useful supplements to the re- 
porter’s well-known J'reatise of International Law, with References to the 
International and Swiss Practice, now available in a German and a French 
edition and, it is to be hoped, soon also in an English version. 


Sato ENGEL 


Zum Problem der vélkerrechtlichen Anerkennung der beiden deutschen 
Regierungen. By Walther Freiherr Marschall von Bieberstein. Berlin: 
Duncker & Humblot, 1959. pp. 232. DM. 24.80. 


This monograph, written for a doctoral dissertation, is a scholarly 
analysis of the problems of recognition created by the existence of two 
German governments: that of the Federal Republic of Germany and of the 
government installed by the U.S.S.R. in the Soviet occupation zone. 

Following a brief introductory statement of the problem, the author 
analyzes his subject under three main headings. He first surveys the prin- 
ciples and present status of recognition of states and governments in 
international law. This is followed by a minute analysis of various and 
conflicting juristic theories concerning the legal position of Germany, 
specifically, whether the unity of the prewar German Reich still remains 
intact; or whether two German states have emerged. In the last chapter 
the author sets forth the consequences on the problems of recognition re- 
sulting from one or another of those juristic theories. 

As indicated, this is a scholarly work. Few contemporary international 
problems are as highly political as the question of Germany, due to the 
co-existence of two governments on the truncated territory of the prewar 
Reich. Yet, the author has confined himself to the legal aspects and his 
analysis is devoid of any coloration of political views. He is indeed ob- 
jective and impartial. Conclusions are reached strictly on the basis of 
juristic reasoning, even though political realities have not been ignored. 
If Baron von Bieberstein is inclined toward the de jure nature of the 
Bonn Government as the successor of the German Reich and concedes only 
de facto status to the authorities of the Soviet zone of Germany, this is 
the result of disciplined and logical legal reasoning. 

The reviewer has only one complaint to make, which is addressed not so 
much to the present author as to our German brethren in law in general. 
Their proclivity for the use of footnotes makes reading and understanding 
of their text rather difficult, no matter how perfect one’s mastery of a 
foreign language may be. When a fairly long sentence is punctuated 
by several footnotes; and when a three or four-line text requires consulta- 
tion of a page and a half of these footnotes, comprehension of the author’s 
own point of view becomes somewhat complicated. One does appreciate 
thorough scholarship; but demonstration of full grasp of the subject may 
be carried too far. 
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This monograph was published as Vol. 3 in the Schriften zum Offent- 
lichen Recht series, and includes a good bibliography. 
Francis DEAK 


L’Etat Souverain et l’Organisation Internationale. By Maurice Bourquin. 
New York: Manhattan Publishing Company, 1959. pp. viii, 237. Index. 
$3.00. 


Professor Bourquin’s work is designed, along with The Nations and the 
United Nations by Robert M. Maclver, to conclude the series of National 
Studies on International Organization sponsored by the Carnegie En- 
dowment for International Peace. The managers of this worthwhile en- 
terprise prudently refrained from attempting to confine these eminent 
scholars to the mere summarizing of the twenty-odd National Studies 
which were commissioned. The present book does not purport to relieve 
the busy scholar of the necessity of reading the individual volumes of the 
series. 

In some respects, it is unfortunate that the author has exercised so 
fully his prerogative of departing from the task of summarization. It is 
well that we are spared the dullness of a simple condensation of the Na- 
tional Studies; on the other hand, the most valuable product of the Car- 
negie undertaking might have been a systematic analysis and comparison 
of those works. Bourquin does offer some interesting and perceptive 
commentary on the attitudes of governments and peoples toward interna- 
tional organization, as revealed in the various National Studies, but he 
refrains from making his work a full-fledged effort to extract the gen- 
eralizations which might be supported by the series. 

The book is essentially an independent treatise on contemporary inter- 
national institutions. The author uses the National Studies, but he is 
most concerned to convey his own understanding of the historical develop- 
ment, the emergent trends, the central problems, and the limitations and 
possibilities of the United Nations system. 

As a general study of international organization, this volume maintains 
a very high standard of excellence. Bourquin displays an admirable 
capacity to combine legal and political analysis. He never permits the fic- 
tions of mere formal provisions to overshadow the realities of actual 
political development. He is realistic, not simply in the usual sense that 
he recognizes the pessimistic features of the international landscape and 
points up the limitations of the United Nations, but in the rarer sense 
that he is also aware of the more promising aspects of trends in interna- 
tional relations, and is capable of judicious evaluation of the positive sig- 
nificance of international organization. Bourquin is thus that rara avis, 
the man who can be realistic about both interests and ideals, conflict and 
collaboration. 

The least satisfactory point in Bourquin’s interpretation of the United 
Nations is his treatment of the linkage between the veto power and the 
principle of collective security. He repeats the standard assertion that the 
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organization was built upon the assumption of harmony among the great 
Powers (p. 57), and attributes to the founders the hope and intention 
of creating a universal system of collective security (pp. 82-83). This 
supports the common view that the United Nations security scheme has 
failed because its fundamental assumption has proved invalid. To this 
reviewer it appears that the insertion of the veto reflected the belief that 
the great Powers might be divided on critical issues, and the intention that 
no effort to organize collective security action should be made in such 
eases. In these terms, the inability of the Security Council to act in 
East-West crises represents the fulfillment, not the frustration, of the ex- 
pectations and intentions of San Francisco; the United Nations was con- 
ceived as an organization which could not achieve, and should not attempt, 
the collective suppression of aggression undertaken or supported by a 
great Power. In short, the United Nations was not designed to operate 
a universal system of collective security. Bourquin, in fact, acknowledges 
this point when he criticizes the Uniting for Peace mechanism on the 
ground that it reverses the Charter principle, expressed in the veto pro- 
vision, that the security system should not be operative in a clash between 
great Powers (p. 100). The author’s two interpretations of the Charter 
appear incompatible. If he agrees to the latter version, he should not 
endorse the view that the Charter projected a universal system of collective 
security only to have it spoiled by unanticipated disharmony among the 
Big Five. 
Inis L. CLaupE, JR. 


La Organizacién de los Estados Americanos. Una nueva visién de América. 
By Felix G. Fernandez-Shaw. Madrid: Ediciones Cultura Hispanica, 
1959. pp. 770. Index. 


The extensive volume under review is a doctor’s thesis at the University 
of Madrid, written by a gifted young Spaniard, now a member of Spain’s 
diplomatie corps. The work is the outcome of long studies, is based on 
far-flung research, on all documents and literature available to the author; 
it contains in the annexes many reproductions of basic texts, surveys and 
other materials, and is well indexed. Let us state at once that it is, gen- 
erally speaking, an excellent work, which, up to a certain extent, may also 
be useful as a work of reference. 

The author writes, of course, as a Spaniard, who intensively feels the 
enormous task achieved by Imperial Spain in discovering, Christianizing 
and civilizing the Americas. For Imperial Spain the Americas were not 
only an area of conquest, but also of a deeply felt mission. Imperial 
Spain gave to the Americas all it had to give, its glories as well as its 
weaknesses. Spain has created in the Americas daughter nations, which 
always will be Hispanic in religion, language, culture and ways of life, 
although the author fully recognizes also the influence of the environment 
of the American Continent, of Indians and Negroes in the shaping of the 
nations. 
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The Introduction (pp. 13-77) develops the history of Pan America in 
the form of Hegel’s dialectics: Hispanic-Americanism (1826-1889), based 
on the ideas of Bolivar, on history and culture, as the thesis; Pan-Ameri- 
canism (1889-1948), created by the leadership of the United States, based 
on geography and economics, as the antithesis; and Inter-Americanism, 
culminating in the Bogota Charter of the O.A.S., as the synthesis. 

The author recognizes that it is not possible to investigate the O.A.S. 
without taking into consideration the antecedents. The First Part (pp. 
85-205) deals with these antecedents. It reviews the Hispanic-American 
(1826-1889) and the Pan-American Conferences from 1889 to 1948. The 
most important events, the leading ideas, the legal rules on international 
law and international organization are discussed. But this part is natu- 
rally only a sketch. It is not possible for the author to go here into 
sociological, historical and diplomatic details which have so strongly in- 
fluenced every step in the development of Pan America; nor can a full 
analysis of the legal problems be given. 

The statements of the author are in general correct; only a few things 
eall for comment. The Havana Conference of 1928 is not adequately 
treated as the climax of Latin American protests against U.S. hegemony, 
as the crisis endangering the very existence of Pan America, and, ex- 
actly for that reason, as the decisive turning-point in the development of 
Pan America. It is with the Hoover policy (1928-1932) and Roosevelt’s 
‘policy of the good neighbor,’’ the importance of which is, perhaps, not 
stressed enough, that the change from Pan Americanism toward inter- 
Americanism starts, and not with the Bogoté Conference of 1948. 

In one important point the author has fallen into error. That is his 
belief that the Neutrality Zone of 1939 involved the giving up of the 
classic three-mile limit of territorial waters. This Neutrality Zone has 
nothing whatever to do with the problem of territorial waters. This error 
is aggravated by the author’s statement that the Security Zone of the 
1947 Treaty ‘‘goes even farther than the Neutrality Zone of 1939.’’ Now 
the Security Zone has no relation to the Neutrality Zone of 1939 which, 
by the way, having been rejected by both the belligerent parties in the 
Second World War, never became law. These errors also prevent the 
author from correctly looking at the unilateral claims of territorial waters 
‘“‘up to a minimum of two hundred miles’’ by some South American states. 

The Mexico City Conference of 1945 was not so much ‘‘the key to 
Inter-Americanism,’’ as the key to the transformation of the inter- 
American system into the Organization of American States; its importance 
was organizational rather than ideological. 

The Second Part (pp. 211-443) is a detailed theoretical and legal analysis 
of the present O.A.S., according to its basic documents and in the light 
of its development up to 1958. The author treats the legal nature of the 
0.A.S., its ideological aspects, its relation with the United Nations, rights 
and duties of states, non-intervention, equality of states, collective security, 
economic, social and cultural norms; he analyzes the Bogota Pact, the 
Economie Pact of Bogota, the problem of European colonies, human 
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rights; he gives a detailed analysis of all the organs of the O.A.S. and 
discusses the Fourth Consultative Meeting of 1951, the Caracas Conference 
of 1954 and the Meeting of the Presidents of the Americas at Panama in 
1956. 

The analysis is, generally speaking, excellent. Only a few points give 
rise to a eritical comment. The author states that the Bogota Charter 
‘is much more constitutive than the U.N. Charter.’’ Is that so? The 
author sees that the O.A.S. is not, as Dupuy had believed, a quasi-federal 
organization. True, Pan America is the oldest, the best, the most efticient 
continental organization, which has outlived the League of Nations. But 
the immense stress on sovereignty, on the absolute equality of states, on 
absolute non-intervention, makes the O.A.S. even a looser organization of 
sovereign states than the League of Nations was or the United Nations is. 
In discussing non-intervention, we miss consideration of the problem of 
sanctions for the violation of norms of international law in general. 
There are many legal problems which need a more profound study, such 
as the jurisdiction of the O.A.S. Council, the Inter-American Peace Com- 
mittee, the relations between O.A.S. and U.N. procedures in the light of the 
Guatemala affair of 1954, and the ‘‘Mexico City Resolutions’’ of the 
Inter-American Juridical Council. The Pact of Bogota is, in this writer’s 
opinion, very much overestimated. 

Just as the author in the Introduction looks as a Spaniard on the O.A.S. 
from the point of view of the past, thus in the Epilogue (pp. 447-477) he 
looks as a Spaniard on the O.A.S. from the point of view of its future. 
His question is: Is O.A.S. compatible with the movement of Hispanidad? 
Realistically, he recognizes that this movement can have no political, but 
only cultural aims, founded on the common heritage of all Hispanic peoples. 
Even in this cultural relationship Spain can play no hegemonial rdle. 
The Hispanic-American nations, as well as present-day Spain are, for the 
author, equally the daughters of the past Catdélico Imperio Espanol. 
Spain, to quote a nice phrase, can approach Hispanic-America ‘‘ non ratione 
imperu, sed imperio rationis.’’ The author hopes for a closer contact 
of the nations of the Iberian Peninsula (Spain and Portugal) with 
the O.A.S. He thinks of granting to Spain and Portugal observers in 
the meetings of the O.A.S., of diplomatic observers for contact with the 
Pan American Union, and of collaboration of Spanish private institu- 
tions covering Hispanic America, such as the Instituto de Cultura His- 
pdanica, The Instituto Hispano-luso-americano de Derecho Internacional, 
the Escuela de Funcionarios Internacionales at Madrid, with the Pan 
American Union and the Specialized Councils of the O.A.S. 


JOSEF L. KUNZ 


Idea y Experiencia de América. By Antonio Gémez Robledo. Mexico: 
Fondo de Cultura Econémica, 1958. pp. 250. 


Here is a volume at once instructive and provocative of discussion, a 
study of the Idea of America and the actual expression of the idea in 
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principles and institutions, a volume marked by the observations of a 
scholar and a diplomat of practical experience. The writer is both philos- 
opher and jurist, whose earlier studies have shown his ability to penetrate 
beneath the surface of his subject and to analyze its problems in strict 
juridical terms. 

In summary the volume takes us step by step through the history of 
inter-American relations, the period of colonial control, the conception of a 
confederation, the contrast between Bolivar’s ideal and that of Monroe, 
Pan-Americanism and its crisis, America ‘‘at war,’’ the inter-American 
juridical order, embracing the Charter, the Rio Treaty, the Pact of 
Bogota, and the paradoxes of the system. A brief bibliography follows, 
not put in footnotes, but offered for those who wish to obtain greater 
confirmation of the author’s points of view. 

Doubtless it will not be difficult for many Latin Americans to follow 
the successive criticisms of the policy of the United States in chapter after 
chapter; and, on the other hand, it may be of advantage for North 
Americans to find how many of what they thought to be acts inspired by 
higher motives of maintaining law and order were interpreted to be acts 
of political imperialism and economic coercion. Republican Secretary 
Blaine is berated almost as if it were a Southern Democrat speaking—a 
man whose sole motive was the enslavement of a continent to obtain new 
markets for products the United States could not sell; while the economic 
program of the Democrats, which contained so many constructive features 
now being widely discussed, is presented almost as if it had no other than an 
ulterior evil purpose. 

But it is well for the author to be frank in his criticisms, whether we 
can agree with him on all points or not. There are Latin American writers 
today who do not agree that the decision of the national courts in the case 
of a denial of justice is final, who do not consider the Resolution of Caracas 
condemning the control of an American government by international 
Communism to be intervention, who do not consider that the taking of the 
property of foreigners by eminent domain is being adequately com- 
pensated simply because the government taking it says the compensation is 
adequate. This is not to quarrel with the author, but merely to sug- 
gest that his point of view might well be accompanied by a recognition 
that on the particular points discussed there is another point of view 
widely shared. If, for example, one author can be cited in respect to 
‘“‘community of fortune’’ as declaring the status of alien investors, another 
can be cited clearly recognizing that there is an international standard 
of justice to which the decision of the national court has to conform if it 
is to be considered final. 

But when people agree upon fundamental principles it is of relatively 
small consequence if they disagree upon one item or another of the applica- 
tion of principles to practical situations. Liberty and justice are the two 
objectives of the author; these are the ideal of America as Vitoria once 
conceived it and as the new Pan-Americanism must put it into practice. 
If perhaps the author seems at times to see encroachments upon sovereignty 
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when there are none, we can only respect the criticism even if we cannot 
agree with it. He represents to the reviewer the knight without reproach, 
with whom it is a pleasure to dispute, because his points of view are all 
taken as it were sub specie aeternitatis, that is, with liberty and justice as 
his objectives. 

The Fondo de Cultura Econémica may well be proud of this latest addi- 
tion to its Historia de las Ideas en América, which sets a high standard in 
idealism and realistic historical criticism. It is well worth careful and 
sympathetic study. 

C. G. FENwIcK 


Etude des Accords de Siége Conclus entre les Organisations Internationales 
et les Etats ou Elles Résident. By Philippe Cahier. Milan: Dott. A. 
Giuffré, 1959. pp. viii, 449. Index. L. 2500. 


Long though it is, the title of this book accurately describes only a 
portion of the contents of Part II, which in fact deals not only with head- 
quarters agreements made by international organizations, but with their 
charters, relevant national legislation, and the general problems of privi- 
leges and immunities confronted by international organizations, delegates, 
and secretariats. In this, the last half of his study, M. Cahier compares the 
rights enjoyed by many contemporary and past organizations, and sets 
out the history of his subject analytically. He points out difficulties which 
have arisen particularly in the United States and Switzerland, in applying 
headquarters agreements which do not give sufficient status to the interna- 
tional organizations, and praises the more satisfactory conventions which 
Austria has concluded with the International Atomic Energy Agency and 
Italy with the Food and Agriculture Organization. The book concludes 
with useful suggestions for a model type of headquarters agreement which 
could supply an orderly pattern for now widely varying legal instruments. 

In the first part of this work, M. Cahier sets out to define and describe 
the juridical status of international organizations. He addresses himself 
initially to their legal personalities, reviewing at the outset the diverse 
theories on the subject. He defines an international organization as a 
‘legal entity, created by states with a given end in view, possessing an 
autonomous will expressed through its own permanent organs.’’ He then 
suggests that we can determine how much legal capacity an international 
organization possesses by evaluating its ends, structure, powers, ‘‘auton- 
omous will,’’ and how, if at all, it helps create rules of international law. 

Borrowing from Italian writers of the late twenties and early thirties 
who distinguished between legal persons of unlimited legal capacity and 
legal subjects with none at all, M. Cahier suggests that there are actually 
two groups of legal persons: those with limited capacity, having only re- 
stricted ends and defined competence, and those with full capacity, having 
a ‘‘very general competence’’ and ‘‘very large’’ ends. He then shows us 
how international lawyers have attempted from time to time to account 
theoretically for international public unions and commissions (which he 
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rates as subjects of international law), the League of Nations (which, with 
some difficulty, he concludes may have been a legal person with limited 
eapacity), the United Nations (which enjoys a ‘‘full juridical per- 
sonality’’), and contemporary European organizations like the Coal and 
Steel Community (which are ‘‘supernational’’ and which, in their own 
fields of activity, exercise some of the powers normally reserved to states). 

In presenting his evidence, M. Cahier is fully aware that events are 
changing international practice considerably. But in the face of these 
often rapid developments, his attempt to measure the legal capacity of 
international organizations and to classify them by criteria which are im- 
precise, difficult to apply, and (especially in the case of their ‘‘autonomy’’) 
questionable, seems somewhat unreal. His efforts to fit new phenomena into 
conventional patterns, even though slightly modified, appear far less useful 
than bolder essays employing more radical notions, like Jessup’s Transna- 
tional Law or De Visscher’s Théories et Réalités en Droit International 
Public, both of which, unfortunately, M. Cahier seems to have overlooked. 


Ricuarp N. Swirt 


European Yearbook. Vol. V. Published under the Auspices of the Coun- 
cil of Europe. The Hague: Martinus Nijhoff, 1959. pp. xix, 755. In- 
dex. Gld. 41. 


Students of international law and organization will welcome this latest 
mine of information on the European movement edited by Dr. B. Landheer 
and W. Horsfall Carter. All of the features which have made the preced- 
ing numbers of this series so valuable have been retained. The contents of 
this issue comprise eight articles of general interest occupying some 160 
pages; a Documentary Section of 493 pages containing a chronology, basic 
texts and list of publications and officers of each principal European or- 
ganization for the year 1957; and a Bibliographical Section of 30 pages 
containing book reviews and lists of periodical and pamphlet material. All 
display the results of indefatigable effort upon the part of both editors 
and publisher. 

The articles are introduced with a stimulating ‘‘Critique of Europe’’ by 
Salvador de Madariaga. Deploring the unwillingness of statesmen to make 
the Council of Europe the real political core of Europe, with all other 
agencies and institutions grouped within its framework, he foresees some 
of the dangers of rivalry and fission that have come to the front so 
traumatically in 1959. 

M. Pierre Huet, Director of the European Agency for Nuclear Energy 
of O.E.E.C., reviews the progress of this agency in co-ordinating the pro- 
grams of the 17 member countries, promoting joint undertakings and fur- 
thering safety measures. The methods of inquiry, review and inspection 
utilized by the Armaments Control Agency of W.E.U. are described by 
Admiral Ferreri of Italy. Gerhard Bebr gives an analysis of ‘‘The Bal- 
ance of Power in the European Communities,’’ noting the practical prob- 
lems that are being encountered in the relationships between the different 
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organs. He expresses some hope that a de facto European community may 
yet evolve from the several communities. Recent impasses between the 
Six and the Seven beg the question how much semblance of over-all unity 
can now be salvaged, however. 

An intriguing article by M. Antoine Boisson on political groupings in 
the Common Assembly eoneludes that most voting decisions in that organ 
follow party and not national lines. The organization and activities of 
these groupings are described as well. Dr. A. P. Rochlin of Berlin sum- 
marizes what can be ascertained about the workings of the Soviet-con- 
trolled Council of Mutual Economie Assistance in Eastern Europe. Hugh 
Beelsey of the Council of Europe Seeretariat, in a piece entitled ‘‘Stras- 
bourg at the Periphery,’’ finds 1957 the low year in the Council’s role in 
Europe. Finally, Nels Anderson reports on an opinion survey conducted 
in Belgium, Franee, Germany and The Netherlands. The results of this 
indicate that the European idea is ‘‘more strongly rooted and more real’’ 
in people’s minds than ‘‘might appear from the actual institutional progress 
made.”’ 

Among the major documentary contributions are the entire text of the 
EURATOM Treaty, the Convention relating to Certain Institutions com- 
mon to the European Communities, the Convention for Peaceful Settlement 
of Disputes and for Extradition, and the Rules of Procedure for the 


Nordie Council. 
NORMAN J. PADELFORD 


European Commission of Human Rights. Documents and Decisions 1955- 
1956-1957. The Hague: Martinus Nijhoff, 1959. pp. xiii, 276. 


Article 33 of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, signed at Rome on November 4, 1950, 
provides that the European Commission of Human Rights shall meet in 
camera. Up to now it has been one of the effects of this provision that the 
student who is interested in the great experiment which has been under way 
at Strasbourg has had difficulties in following its progress, although ex- 
tracts from some of the decisions of the Commission have been available i 
the form of mimeographed documents prepared by the Directorate 
Human Rights of the Council of Europe and some aspects of the work 
the Commission have become known by articles published by members 
the Commission and by members of the Secretariat of the Council 
Europe in their private capacities. The decision of the Commission 
publish its decisions in the form of a yearbook and the appearance of the 
first volume of this new official publication are therefore welcome events. 

Since 1955 the Commission has been competent to deal with petitions 
from any person, non-governmental organization or group of individuals 
claiming to be the victim of a violation of the rights set forth in the con- 
vention, but only in regard to a state party which has accepted the com- 
petence of the Commission to receive petitions. By now, ten European 
states have subjected themselves to the right of petition. 
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This volume contains the text, in French and English, of the instruments 
which form the basis for the activities of the Commission, including the 
human rights provisions of the Statute of the Council of Europe, the Con- 
vention of 1950, the Protocol to the Convention of 1952 and the Rules of 
Procedure of the Commission. 

During the three-year period 1955-1956-1957 covered by the volume, 
the Commission was seized of two complaints of one state party against 
another state party (Greece against the United Kingdom, alleged violation 
of the convention in Cyprus). No detailed information on these ‘‘inter- 
state applications’’ (requétes entrétatiques) is furnished in the yearbook. 
The bulk of the volume is devoted to the reproduction of fifty-nine selected 
decisions rendered on petitions (requétes) which, in the English terminology 


applied by the Commission, are called ‘individual applications.’’ They are 


arranged, not in chronological order, but under certain substantive head- 


ings such as ‘‘exhaustion of domestic remedies,’’ ‘‘limitation ratione 
(of the applicant and of the 


temporis,’’ ‘‘limitation ratione personae’’ 


respondent), ‘‘abuse of the right of petition,’’ ‘‘ Article 17 of the Conven- 
tion’’ (which provides that a group engaged in activities aimed at the 
destruction of human rights is not entitled to invoke the convention), ete. 
All petitions dealt with in the decisions recorded in the volume were 
declared inadmissible. The Commission had nevertheless occasion to ex- 
press Opinions on important questions of substantive law and procedure. 
Most of the decisions are reproduced in French; it is stated, however, that 
in future volumes all decisions will be reproduced in both French and 
English. 
Econ ScHWELB 


Tus et Lex. Festgabe zum 70. Geburtstag von Max Gutzwiller. Edited 
by Juristische Fakultit der Universitit Freiburg (Schweiz). Basel: 
Verlag Helbing & Lichtenhahn, 1959. pp. xvii, 786. Index. Sw. 
Fr. 54. 


This is a volume of legal essays brought out by the Law Faculty of the 
University of Fribourg (Switzerland) in honer of Max Gutzwiller, one of 
its members, on the occasion of his 70th birthday. Forty-four contribu- 
tions are in the book, half of them from Switzerland and the other half 
from other countries, testimony of the high esteem in which Professor 
Gutzwiller, past president of the International Law Association, member 
of the Institute of International Law, and a frequent representative of his 
country at international conferences, is held in the world. About half of 
the essays are in the fields of international law, private or public, and 
unification of law, areas in which Professor Gutzwiller has made lasting 
contributions. From the list of these publications, which follows, the con- 
elusion will be drawn, and rightly, that the volume constitutes a major ad- 
dition to the literature in the fields of international law and unification 
of law. 

Papers in private international law are by: Emilio Betti, on basic prob- 
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lems; Georges 8S. Maridakis, on state activity in the field; Kurt H. Nadel- 
mann, on doctrinal sourees of American conflicts law; J. Offerhaus, on 
private international law at the University of Amsterdam; Alfred von 
Overbeck, on the limits of the Hague Conventions; B. A. Wortley, on en- 
forcement of claims in personam; J. Hamel, on ‘‘nationality’’ of corpora- 
tions; I. Kisch, on the ‘‘most favorable’’ law; Rolf Serick, on status in 
Morocean law; Frank Vischer, on mixed marriages; Adolf Schnitzer, a 
draft of a law on private international law. 

Alfred Verdross has written on natural law. Massimo Pilotti has a 
contribution on new forms of associations of states; F. A. Mann, on state 
contracts and freedom of contracting; Jacques-Michel Grossen, on nation- 
ality and diplomatic protection ; Jacob Wackernagel, on the sociological ap- 
proach to international law; Hans Wehberg, on the working method of the 
Institute of International Law. Articles on problems of unification of law 
are by Riccardo Monaco, Algot Bagge, Petros G. Vallindas, Federico de 
Castro y Bravo, and Plinio Bolla. 

The volume is an outstanding example of the value which organization 
and publication of legal essays in honor of a distinguished scholar can take. 
Papers of high quality are produced which, except for such undertaking, 
might not have been written. If the exorbitant use made of this sort of 
testimonial in some European countries needs no copying, the neglect of 
this type of publication which, incidentally, has its well-established market, 
in this country need not be condoned either. And these volumes deserve 
indexing in the Indices. 


Technically, the volume Jus et Lex, in which German, French, Italian, 
Spanish, and English has been used, is in a nearly perfect presentation 
which reflects credit on the editors and the publishing house, which also is 
publisher of the leading Swiss law journal of which Professor Gutzwiller 
has been editor for more than a decade. 


Kurt H. NapELMANN 


Acta Juridica Academiae Scientiarum Hungaricae. Vol. 1, Nos. 1 and 2. 
The. Hungarian Academy of Science. Budapest: Akademiai Kiado, 
1959. pp. 204. Fl. 110. 


The new Hungarian Acta Juridica 1959, just as the new Soviet Yearbook 
of International Law 1958 (reviewed by John Hazard in the April, 1960, 
issue of this JouRNAL) is a scholarly, professional, legal periodical de- 
signed for foreign rather than domestic consumption. The articles, re- 
views and notes appear in Russian, German and French; Hungarian and 
English are relegated to the announcements on the inside covers. 

Unlike the Soviet Yearbook, however, Acta Juridica is concerned with 
domestic law: of the five articles in the first volume, only one deals with an 
international legal issue (‘‘Neutrality in the System of the United Na- 
tions,’’ a quite interesting examination of the problem); the other four, 
heavily tainted by official ideology, are devoted to national (and socialist) 
problems such as the (Hungarian) state administration; the plant soviet 
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vis-a-vis the plant collective; the relationship between an anti-social act 
and the culpability of the offender ; and the legal system of the (post-World 
War I) Hungarian Soviet Republic. 

Acta Juridica is a tour de force of the Hungarian Institute of State and 
Law. Nowhere is this officially stated; the reader cannot help noticing, 
however, that three of the five articles, written by the Director, Deputy- 
Director, and Member of the Institute, respectively, present elaborate ex- 
ercises in official ideology rather than legal matters, and in concepts and 
method, if not in content, are very much alike. In addition, of the two 
books reviewed, the second, on bourgeois political and legal philosophy, 
written by the Director and reviewed by a Member of the Institute, is not 
only incomparably longer but also incomparably more flattering than the 
other (on the contracts under the Plan). 

This institutional and ideological tendency is not surprising; it follows 
from the introductory statement by the editors: ‘‘ Because of the exigencies 
which the new Hungarian political, economic and social system and the 
Hungarian construction of socialism imposes upon theoretical studies, the 
Hungarian law must be intensively developed.’’ By presenting Acta 
Juridica to the public abroad, this public ‘‘. . . should thus obtain an image 
of the socialist evolution of Hungarian law.’’ The Institute of State and 
Law was indeed established ‘‘intensively’’ to develop socialist law in 
Hungary. Judging from the first volume of Acta Juridica, however, it 
appears that the foreign reader obtains a better image of the Institute and 
its personnel than of the substance of the new socialist law. This, of course, 
is not without interest, but it may be a poor advertisement for future issues. 

In addition to the five articles and two book reviews, the volume carries, 
under Notes, news about the Fifth Congress of the Hungarian Association 
of Lawyers; discussion of judicial review of organs of administration; an 
essay on the réle of the Commission of Political and Legal Sciences in the 
organizational activities of the Hungarian Academy of Sciences; and 
résumés of doctoral dissertations. 

JAN F. TrIsKA 


Guide to Foreign Legal Materials—French—German—Swiss. By Charles 
Szladits. Published for the Parker School of Foreign and Comparative 
Law, Columbia University. New York: Oceana Publications, 1959. pp. 
599. $11.00. 


Dr. Szladits’ encyclopedic knowledge of comparative legal literature and 
methods has long been a source of admiration to those who, like the present 
reviewer, have had the privilege of benefiting from Dr. Szladits’ knowl- 
edge on many occasions. Dr. Szladits has now followed up his invaluable 
sibliography on Foreign and Comparative Law by a book which is cer- 
tainly unique in the literature of comparative law, in its combination of 
what in American law teaching is described as ‘‘Introduction to Legal 
Method’’ and the somewhat different approach known in German legal 
literature as ‘‘Einfuehrung in die Rechtswissenschaft.’’ 
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Dr. Szladits has selected French, German, and Swiss law, as three of the 
civilian legal systems most important for comparative study, for treatment 
in this volume. In each case he gives first a general analysis of the place 
and relative significance of the sources of law in the system under review. 
This is followed by a more detailed discussion of the different sources, 7.e., 
legislation, custom, case law, legal science, and general principles of law 
and other auxiliary sources. In this part of the exposition the learned 
author gives a survey of the place and relative significance of these differ- 
ent sources of law. This is indispensable reading for a serious student of 
comparative law, since it corrects many common errors and illusions about 
the relation of case law to legislation in the leading continental systems. 
In the process, Dr. Szladits makes many other valuable references, such as 
the reference to the judicial creation in France of the action for unjust en- 
richment, without any statutory repository. 

The comparative survey of the sources of law is followed by a section 
ealled ‘‘ Repositories of Law.’’ This consists of a survey of the legislative 
materials, the case law reports, legal works of reference and doctrinal 
writings. While less interesting to the student of jurisprudence, this part 
is of inestimable value to the uninstructed student (and in many eases to 
the advanced student) of the foreign legal system to be treated. He will 
be enabled by Dr. Szladits’ guidance not only to find his way through the 
mass and maze of unfamiliar sources and techniques, he will also be given 
extremely helpful indications as to how to choose between the more ele- 
mentary and the more advanced or sophisticated guides to the study of 
the foreign system. 

Among many other invaluable aids is a description of the forms of judg- 
ments (including some samples). Helped by Dr. Szladits’ observations, 
the novice may even find the courage to read a judgment of the Cour de 
Cassation, undeterred by pages of ‘‘attendu que ... ,’’ followed by a 
single principal sentence which contains the final conelusion. 

These few examples give an inadequate indication of the wealth of in- 
dustry and learning that have gone into this volume. With every year, 
the study of comparative law is becoming more practicable to the great 
majority of English-speaking students who are unfamiliar with foreign 
systems and, unfortunately, also with foreign languages. Few people have 
worked as tirelessly as Dr. Szladits to provide the guidance and the mate- 
rials needed for the rapidly expanding study of comparative law. 


W. FRIEDMANN 


CORRECTION 


The review, at page 916 of the October, 1960, issue of the JourNat, of the 
Works of the Second Session of the Asian-African Legal Consultative Com- 
mittee, erroneously lists as the publisher the Egyptian Society of Interna- 
tional Law. It should be noted that the actual publisher of the volume 
referred to is Moustafa El] Halaby & Sons Press.—Eb. 


BRIEFER NOTICES 


International Law through the Cases. 2nd ed. By L. C. Green. (New 
York: Frederick A. Praeger, Inc., 1960. pp. xxxii, 885. Index. $12.50.) 
The second edition of this most useful and interesting casebook follows in 
all essentials the pattern of the first... It has now become a compendium to 
Schwarzenberger’s 1955 Hague Lectures ‘‘Fundamental Principles of In- 
ternational Law,’’ his Manual of International Law (4th ed.), as well as 
the third edition of his International Law as applied by International 
Courts and Tribunals. Chapter headings refer to these works, to Oppen- 
heim, Hyde, and now also to Lord MeNair’s International Law Opinions 
(1957). This is not a bad arrangement, as the space gained by omitting 
editorial and bibliographical material has been devoted to cases proper, 
and students may well be expected to use a treatise or two along with the 
easebook. The editor has included some new and some not readily avail- 
able decisions, such as those of the United Nations Administrative Tribunal, 
the United States-Italian Conciliation Commission, and others. Using edi- 
torial privilege with great courage and consummate skill, Professor Green 
has condensed statements of facts, made liberal use of ‘‘dots’’ and managed 
to include excerpts from dissenting and separate opinions. As before, its 
claim to distinctiveness lies in the emphasis on the jurisprudence of inter- 
national rather than national authorities. 

Leo Gross 


The Case Law of the International Court of Justice. A Repertoire of 
the Judgments, Advisory Opinions and Orders of the International Court 
of Justice. Vol. I]. By Edvard Hambro. (Leiden: A. W. Sijthoff, 
1960. pp. vii, 376. Index. Fl. 32.50.) The first volume of this Repertoire 
appeared in 1952, was reprinted in 1958 and covered the work of the 
World Court up to 1951 inclusive The present volume covers the period 
1952-1958 inclusive. Excerpts from the Court’s jurisprudence are grouped 
under four major headings (and more subheadings than was the ease in 
the first volume): sources of international law, persons in international 
law and their attributions, the peaceful settlement of disputes, and con- 
flicts, war, neutrality. No material appears under the last heading, and the 
third is mainly concerned with procedural aspects of the Court, there being 
only three excerpts under the subheading ‘‘general rules.’’ The present 
volume is made the more useful by including under each subheading refer- 
ences to the corresponding material published in the first volume. 

Dr. Hambro makes it clear that he is concerned exclusively with the 
jurisprudence of the Court, that is, is majority opinions, and not with 
dissenting or separate opinions. He is aware that in order to appreciate 
the full significance of the majority opinions it would be necessary to con- 
sider even oral and written pleadings. What he offers is ‘‘a glorified 
index’’ which ‘‘has its practical use as a first guide to the jurisprudence 
of the Court; but it must be kept within the limits imposed by its own 
character.’’ With this caveat in mind, the volume will serve an eminently 
useful purpose and we are all indebted to Dr. Hambro for it. Like its 
predecessor, this volume contains a rich though incomplete bibliography 
prepared by J. Douma. 

Leo Gross 


1 For review by Herbert W. Briggs, see 46 A.J.I.L. 372 (1952). 
2 For review by Denys P. Myers, see 47 A.J.I.L. 339-340 (1953). 
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The Right of Passage over Indian Territory. A Study of Preliminary 
Objections before the World Court. 2nded. By T.O. Thomas. (Leiden: 
A. W. Sijthoff, 1959. pp. vii, 54. FI. 4.75.) The first edition of this work 
by a London barrister with a B.A. from Madras was published in 1957, 
after Portugal initiated its case against India in regard to passage from its 
territory of Damao, North of Bombay, to the enclaves of Dadra and Nagar- 
Aveli, but before publication of the Indian objections to the jurisdiction in 
September, 1957. Thomas suggested five objections to the jurisdiction of 
the Court in that case, and they were all utilized in the actual Indian pres- 
entation of objections. In the second edition, under review, published after 
the Court decided in December, 1957, that it had jurisdiction, the author 
states his original formulation of the objections, followed by the formulation 
of the same objections in the official Indian presentation, and by the lan- 
guage of the Court disposing of each objection. 

The book ineludes a brief exposition of the history of the ease, going back 
to conquests by Portugal in the sixteenth century and agreements with 
the Mahratta rulers of the area in the eighteenth century, as well as an in- 
teresting comment by the author on certain tactical mistakes by the Indian 
Government in connection with the litigation. One of the lawyers arguing 
the Indian case had earlier published articles which refuted two of the In- 
dian objections which he was attempting to support in the Court. India 
had itself cast.doubt on another of its objections by its action interpreting 
its own declaration under the optional clause in a way which it argued 
vitiated the Portuguese declaration. India argued that the provision in 
the Portuguese declaration giving that state the right to exclude from its 
declaration any category of disputes by notification at any time, to take 
effect immediately, made the declaration nugatory. However, India with- 
drew its own declaration of 1940 on January 7, 1956, soon after Portugal 
had initiated the suit, and substituted a new declaration with a right of 
termination on notice. It then withdrew the latter declaration on February 
8, 1957 ‘‘to take effect immediately.’’ Furthermore, the Indian argument 
concerning two of the other objections obviously dealt with the merits of 
the case, and thus justified the Court in joining these two objections to the 
merits. 

The territories involved in this case are small but the legal issues involved 
are large. They concern the basis of title to colonial territories, the right 
to self-determination by the people of such territories, and the existence of 
an inherent right of access to enclaves across the territory of another state. 
While the significant material on the case can better be found in the 
official publications of the Court, this summary presents a convenient 
résumé of the Indian position and the Court’s answer in regard to its 
jurisdiction. 

Quincy WRIGHT 


Les Conceptions Soviétiques du Droit dela Mer. By France de Hartingh. 
(Paris: R. Pichon et R. Durand-Auzias, 1960. pp. iii, 198. Fr. 2,710.) 
Mme. de Hartingh was an adviser to the French Delegation at the 1958 
United Nations Law of the Sea Conference. Her book opens with a brief 
and rather standard textbook writer’s explanation of the three-mile limit. 
Thereafter the author describes how the Soviet Government has applied its 
conception of the law of the sea as a prop to its slow but powerful policy 
of expansion. In doing this, Mme. de Hartingh not only reports upon a 
wide range of expressions of Soviet policy, including Soviet decrees, 
treaties, textwriters’ works, and conference statements, but she also pre- 
sents a concise résumé of some of the more prominent Czarist antecedents 
of that policy. 
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Of particular interest is the study of the thirteen ‘‘rights’’ exercised by 
the Soviet Government within the twelve-mile belt which it considers to be 
its ‘‘territorial waters.’’ The ‘‘rights,’’ enumerated by A. N. Nikolaiev in 
The Problems of Territorial Waters in International Law (Moscow, 1954) ,* 
have to do with: resources of the sea bed, subsoil and territorial waters; 
salvage ; entry of foreign merchant ships, warships and aircraft ; determina- 
tion of prohibited areas for security reasons; customs; radio surveillance; 
regulation of navigation; sanitary control; cabotage; hot pursuit; and 
civil and criminal jurisdiction. 

The author considers the Soviet position with respect to the continental 
shelf, preferential rights, the principle of abstention, and recognition of 
obligatory jurisdiction of international tribunals. Much of what she 
writes appears to flow from the implications suggested by her statement: 
“‘The difficulty for the Soviet Union is to ensure a correct juridical ap- 
plication of the law of the sea by other States without binding herself in 
advance by acceptance of compulsory arbitration or by recognition of the 
compulsory jurisdiction of the International Court of Justice.’’ Mme. de 
Hartingh analyzes the inherent contradictions of a policy caleulated to 
preserve the greatest freedom of action for the Soviet Union, while at the 
same time seeking to limit some of the aspirations or practices of other 
states. The author carefully traces the Soviet Delegation’s footwork at the 
1958 Law of the Sea Conference and the Soviet Government’s preference 
for bilateral treaties. 

MiTcHELL P. STROHL, 
Commander, U. S. Navy 


Granica Polsko-niemiecka a Konkordaty z Lat 1929 i 1933 (The Polish- 
German Boundary and the Concordats of 1929 and 1933). By Alfons 
Klafkowski. (Warsaw: Instytut Wydawniezy Pax, 1958. pp. 486. Zt. 
60.) The first part of this volume (pp. 1-228) elaborates in some detail 
the Polish legal thesis that the Oder-Neisse border laid down in the Potsdam 
Agreement is final and binding in international law on all concerned. The 
main arguments of this thesis have been recently ably summarized by W. W. 
Kulski in his review of Dr. B. Wiewidéra’s book on the same topic (54 
A.J.I.L. 439-441 (1960)). There is no need to repeat them here. For 
our present purposes it is relevant to add that, irrespective of legal niceties, 
the finality of the present Polish Western frontier is supported by Poles of 
all political persuasions from Catholics to Communists at home and abroad, 
ineluding political exiles. Therefore most of them had found it incompre- 
hensible and annoying that, in accordance with a long-standing tradition, 
the Vatican is waiting for a peace treaty with Germany before new regular 
bishops can be appointe] for the dioceses in the Polish Western territories. 
This situation has been amply exploited by the Polish Communist govern- 
ment in its fight against the Church. The author states categorically that 
the Holy See as a subject of international law has a legal obligation to 
recognize the Polish-German frontier fixed by the Potsdam Agreement. 
The latter, he asserts, represents for the Vatican and other states not 
parties to the agreement a ius cogens and not a ius dispositivum (p. 203). 
That seems to be a rather sweeping and cavalier opinion on a problem con- 
cerning recognition of territorial changes by third states. 

Part II (pp. 231-305) discusses the influence of war and of subsequent 
territorial changes on concordats with the belligerents. Part III (pp. 333- 
394) deals with specific acts (or the lack of them) by the Vatican, by the 
Polish Church authorities and by the Polish Government organizing in the 
Western territories a new Polish Church hierarchy. The official yearbook, 


1 Reviewed by Oliver J. Lissitzyn in 49 A.J.I.L. 592 (1955). 
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Annuario Pontificio of 1955, is being quoted as enumerating the Wroclaw 
(Breslau) archdiocese as located in ‘‘Germania.’’ The quotation is tech- 
nieally correct, but still misleading because, since 1958, the same yearbook 
has discontinued this practice and inserted an explanation stating that the 
final change of the contines of these dioceses must wait until international 
treaties have been coneluded enjoying full recognition. Simultaneously 
the originally secret appointment of four new titular bishops for the West- 
ern territories was made public by the Vatican. They were allowed by 
Gomutka in December, 1956, to assume their duties. The Polish control of 
the Western territories was recognized de facto by the Vatican while de iure 
recognition was postponed. 
ALEKSANDER WITOLD RUDZINSKI 


Le Canal de Suez, 1854-1957. Chronologie et Documents. By B. 
Boutros-Ghali and Youssef Chlala. (Alexandria: Imprimeries Al]-Bassir, 
1958. pp. xii, 211. Bound together with 77-page document in Arabic.) 
This volume was published (in French) by the Egyptian Society of Inter- 
national Law through the financial assistance of the Carnegie Endowment 
for International Peace. The period 1854-1954 is covered in 23 pages. 
The book’s remainder is devoted to listing dates, events, and quotations, 
starting with the July 26, 1956, nationalization law, and consisting mainly 
of excerpts from official statements in and out of the United Nations illustra- 
tive of the positions of Egypt, France, the United Kingdom, the United 
States, and the Suez Canal Company shareholders before the final settle- 
ments in 1958 and 1959 between Egypt and the shareholders, France, and 
the United Kingdom. The three settlements involved considerable altera- 
tions in the previously declared official positions of the parties. 

One fault of the work is its failure to furnish citations of sources for 
the documents, statements, ete., quoted from or referred to. Of well over 
200 such sources, only 11 are signaled by source citations, of indifferent 
precision. Typographical errors, especially in dates, are another an- 
noyance. There is at least one instance of misquotation of material ap- 
pearing elsewhere in the book.“ Important material bearing on the Com- 
pany’s relations with the Egyptian Government is omitted. Likewise, 
some relevant international instruments affecting the status of the Canal 
and the Company are not even mentioned. Extracts from documents are 
quoted without indicating the nature of the omitted material. Some bare 
references are made to important texts whose substance is not furnished 
in any form. 

The aim of the book is stated not to be an analysis of the Anglo-French 
position, but merely to quote extracts of declarations by France, the United 
Kingdom, the United States, and others, ‘‘in order to permit the reader to 
understand the Western reasoning (dialectique) and to appreciate the 
legality of the Egyptian case’’ (p. iii). By declining to analyze the legal 
positions involved and by presenting an eclectic potpourri of ‘‘selected”’ 
documents and parts of documents and undocumented allegations of fact, 
the authors have produced a work of doubtful value.* 


1 The footnotes are numbered 1-13, 2, 3, 5, 1, 2, in that order, without apparent reason 
for the peculiar sequence. 

2 Quotation on page iv of Art. 16 of Concession set out on page 14. 

3 The following, translated from page 85, is illustrative of the tenor of the Chronologi 
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The seven-page bibliography lists only some articles published in 1956 
and 1957. No books or general works, no treaties or international instru- 
ments, no legislation, no judicial decisions are included. 


NATHANIEL C. KENYON 


Yearbook of the United Nations 1958. (New York: Columbia University 
Press in Co-operation with the United Nations, 1959. U.N. Pub. Sales No. 
59.1.1. pp. xii, 610. Index. $12.50.) This is the twelfth issue of the 
important official source book on the United Nations system. As in its 
predecessors, the text is supplemented by charts, maps and tables. Sum- 
maries of political issues have shrunk to a hundred odd pages, whereas 
those of economic and social questions occupy nearly twice as much space. 
The balance of the volume covers other activities of the United Nations, 
its thirteen specialized agencies and GATT. In the case of the United 
Nations the substantive account of each problem is followed by docu- 
mentary references, and in many cases the text of the relevant resolutions. 
Information of a more general character is supplied for the specialized 
agencies, but here no texts of resolutions and no documentary references 
are given, although for some agencies the titles of their publications are 
included. However, in each case lists of officers and offices and their ad- 
dresses are provided. Might it not be feasible to find room for primary 
references to the more significant developments of the growing family of 
inter-governmental organizations where more complete information could 
be found readily, and print the lists of officers and offices in a separate ap- 
pendix? The Index, while useful, could be improved by including refer- 
ences to articles of the Charter. Like its predecessors, this volume will 
continue to serve as a most useful reference work for all students of United 
Nations affairs. 

LEO GRoOss 


A Guide to Doing Business in the European Common Market: France 
and Belgium. By Rita E. Hauser and Gustave M. Hauser. (New York: 
Oceana Publications, 1960. pp. 271. Index. $7.50.) This volume is 
presumably directed toward practicing lawyers representing American 
companies which are preparing to invest, through subsidiaries or branches, 
in the Common Market Area. Part | (70 pages) briefly reviews the 
economic and political background and summarizes the principal features 
of the treaty, providing useful information to persons approaching the 
Common Market for the first time. Part Il (74 pages) discusses aspects 


‘16 October 1956 
Conference in Paris between Mr. Guy Mollet and Sir Anthony Eden, attended by Mr. 
Christian Pineau and Mr. Selwyn Lloyd. The Franco-British military intervention 
decided. 

**22 October 1956 


Secret meeting between Mr. Ben Gurion and Mr. Guy Mollet at the Villacoublay airport 


\ pacte moral was concluded. France would assist Israel in the offensive which it was 
preparing against Egypt. 

‘25 October 1956 
Secret mobilization of Israel. 

‘28 October 1956 


The United States calls home its nationals in Egypt.’’ 
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of French and Belgian private law affecting business, reviewing the dis- 
tinction between civil and commercial law, and summarizing legal prin- 
ciples relating to business organizations, jurisdiction of courts, enforce- 
ment of foreign judgments and arbitration decisions, and patent rights. 
Part III (53 pages) reviews government regulation of competition, prices, 
foreign exchange, investment, banking and securities dealings, and sum- 
marizes tax laws. The materials contained in Parts II and III are in some 
instances more complete than those contained in other English-language 
publications presently available to practitioners. Supplemental volumes 
are promised by the publisher covering Germany, Luxembourg, Italy and 
Holland. 
GARFIELD H. Horn 
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acerca de la Obra de Henri Batiffol: Aspectos Filoséficos del Derecho Internacional 
Privado (pp. 15-41), Werner Goldschmidt. 

——, 1959 (No. 6). La Nacionalizacién de Empresas en Francia (pp. 97-121), 
Guillermo R. Moncayo. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SoTTiLE), July-September, 1960 (Vol. 38, No. 3). L’Organisation des Nations Unies. 
Hier, Aujourd’hui et Demain (pp. 247-250), Antoine Sottile; Le Nouveau Droit Pénal 
International (pp. 252-273), Jean Graven; The Forgotten War Victims (pp. 274-295), 
Tadeusz B. Spitzer; Paiz, Détente, Coexistence Pacifique (pp. 296-297), Général 
Béthouart; La Situation Juridique de l’Ordre de Malte et ses Rapports avec le Saint 
Siége d’aprés sa Nouvelle Charte Constitutionnelle (pp. 298-310), Charles D’Eszlary; 
Alexandre Alvarez (pp. 385-386), A. Sottile. 

REVUE DU DroIT PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
July-August, 1960 (Vol. 76, No. 4). Juridiction Compétente pour Apprécier la Na- 
tionalité des Sociétés (Société Mayol, Arbona et Cie) (pp. 809-811), Marcel Waline; 
Revue de Jurisprudence Frangaise en Matiére Internationale (pp. 870-887), André 
Gervais. 

REVUE CRITIQUE DE Droit INTERNATIONAL Priv£, April-June, 1960 (Vol. 49, No. 2). 
Ceterum Quaero de Legum Imperii Romani Conflictu (pp. 137-150), Werner Niederer; 
Les Conflits de Juridictions dans le Cadre du Marché Commun. Difficultés et Remédes 
(pp. 151-172), Martha Weser. 

——, July-September, 1960 (Vol. 49, No. 3). Les Régles de Conflits de Lois dans 
les Traités conclus entre l’U.R.S.S. et les Démocraties Populaires (pp. 287-296), Henri 
Batiffol; Des Sentences Arbitrales non Motivées d’aprés l’Arrét Elmassian de la 
Chambre Civile (pp. 297-312), Ph. Franceseakis; Les Conflits de Juridictions dans le 
Cadre du Marché Commun. Difficultés et Remédes (pp. 313-333), Martha Weser. 

REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC, July-September, 1960 (Vol. 64, 
No. 3). La Notion de Représailles en Droit International Public (pp. 465-498), Jean- 
Claude Venezia; Le Refus de Compromettre et ses Remédes en Droit International Public 
Positif (pp. 499-515), Geneviéve Guyomar; Observations sur la Motivation des Décisions 
Juridictionnelles Internationales (pp. 516-595), Pierre-Marie Juret; L’Enregistrement 
des Accords Internationaux (pp. 596-604), Francois Boudet; Chronique des Faits In- 
ternationaux (pp. 605-634), Charles Rousseau; Jurisprudence Frangaise en Matiére de 
Droit International Public (pp. 635-641), Charles Rousseau. 

REVUE INTERNATIONALE FRANCAISE DU DROIT DES GENS, January-March, 1959 (Vol. 
28, Nos. 1-3). José-Gustavo Guerrero, 1876-1958, in Memoriam (pp. 5-8); Le Droit, la 
Morale et le Pacte Social, chez Grotius (pp. 9-17), Giorgio Del Vecchio; La Conférence 
de Genéve sur le Droit de la Mer (pp. 18-28), Roberto Sandiford; Préludes a une 
Conflagration (l’opposition Est-Ouest s’accentue) (pp. 29-63), R.-G. D’Escouves; La 
Conférence ‘‘ Nucléaire’’ de Genéve (pp. 64-71); L’Europe des Six, des ‘‘non-Six’’ et 
des Onze (pp. 71-76). 

Rivista DI Drrirro INTERNAZIONALE, 1960 (Vol. 43, No. 3). Nozione ed Elementi 
Costitutivi della Controversia Internazionale (pp. 405-426), Gaetano Morelli; Jmputa- 
zione Giuridica e Buona Fede nella Conclusione dei Trattati (pp. 427-448), Agostino 
Curti Gialdino; La Reciprocita rispetto agli Atti Esecutivi e Cautelari contro Stati 
Esteri (pp. 449-464), Aldo Bernardini; Le Societa a Carattere Internazionale (pp. 465- 
487), Angelo Valenti; Su la Delega al Governo per l’Esecuzione della Convenzione di 
Ginevra del 1948 relativa al Riconoscimento Internazionale dei Diritto sugli Aeromobili 
(pp. 488-491), Antonio Malintoppi; L’Accordo Europeo del 1959 sull’ Abolizione de? 
Visti per i Rifugiati (pp. 492-497), Antonio Cassese; Su di un Recente Caso di Pretesa 
Esenzione dello Stato Straniero dalla Giurisdizione (pp. 529-533), Giuseppe Cassoni; 
Ancora sulia Rilevazione dei Criteri di Giurisdizione Costituiti dal Luogo di Nascita o di 
Esecuzione dell’Obbligazione (pp. 541-544), Giuseppe Barile. 
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RIVISTA TRIMESTRALE DI DIRITTO E PROCEDURA CIVILE, 1960 (No. 1). Funzione e 
Metodo del Diritto Comparato (pp. 151-162), Angelo Piero Sereni. 

SociaL RESEARCH, Summer, 1960. The Legal Structure of the Communist Bloc (pp. 
183-202), Dietrich André Loeber. 

Soviet STATE AND LAw (in Russian), 1960 (No. 7). A Gross Violation of Interna- 
tional Law (pp. 35-44); Certain Problems of History and Activities of the UNO (pp. 
120-129), G. I. Morozov; On the Working Out of Legal Problems of Cosmic Space (pp. 
120-138), F. N. Kovalev and I. I. Cheprov; Lawyers’ Participation in the Fight for 
Peace and Democracy (pp. 191-193), V. S. Nesterov. 

, 1960 (No. 8). Towards the VIIth Congress of the International Association of 
Democratic Lawyers (pp. 73-82), K. P. Gorshenin; The Niirnberg Principles in Inter- 
national Law (pp. 83-90), I. M. Ivanova; The Trial of Oberlénder in the Supreme 
Court of the German Democratic Republic (pp. 147-150), Joseph Streit. 

, 1960 (No. 9). Aggressive Nature of the New U. S.-Japanese Military Treaty 
(pp. 32-42), G. P. Zhukov; R. Pound—the Head of the U. S. Sociological School in Law 
(pp. 43-53), A. S. Pigolkin; Cuba—A Democratic Revolutionary State (pp. 54-61), A. 
I. Kalinin. 

, 1960 (No. 10). The Constitution of the Council of Mutual Economic Aid as the 
Legal Expression of Economic Cooperation of a New Type (pp. 22-30), M. D. Kudryashov 
and V. I. Morozov. 

SUDETEN BULLETIN, August-September, 1960 (Vol. 8, Nos. 8-9). Refugees in Ger- 
many (pp. 198-202), Werner G. Middelmann; The Age of Refugees (pp. 202-204), 
Heinrich Kuhn; Mass Expulsions and International Law (pp. 207-212), Kurt Rabl; 
Sudetens and Self-Determination—1938 (pp. 220-222), Alfred Jiittner. 

, October, 1960 (Vol. 8, No. 10). Self-Determination for Germans Too (pp. 237- 
240), Franz Thedieck; Soviet Russia’s First Victim (pp. 243-249), Kenneth V. Lottich; 
Warning Against Mass Expulsions—An Unknown Document from the Yalta Papers (pp. 
249-251), Julius Epstein; Human Rights and Exiles (pp. 253-254), Hans Schiitz; 
Slovakia’s Minority Role in the CSSR (pp. 255-256), Ctibor Pokorny. 

, November, 1960 (Vol. 8, No. 11). Expellee Charter, Document of Justice (pp. 
269-276), Heinrich Liibke; Apple of Discord, South Tirol (pp. 277-280), Bruno Kussl; 
Britain and a United Europe (pp. 280-284), M. H. N. Geoghegan. 

SVENSK JURISTTIDNING, 1960. Nagra Anteckningar om Rdttsvetenskaplig Metod 
Kring en Folkrattslig Avhandling (pp. 580-597), Stig Jagerskidld. 

UKRAINIAN REvIEW, Summer, 1960 (Vol. 7, No. 2). I Accuse Khrushchov of Mass 
Murder of the Ukrainian People (pp. 3-19), Jaroslaw Stetzko; Eye-Witnesses Speak 
(pp. 20-34). 

UniTED Nations Review, September, 1960 (Vol. 7, No. 3). The United Nations and 
the Troubled Congo (pp. 6-15, 47-57); Liquidation of Residual Refugee Problem in 
Europe (pp. 22-26); Thirtieth Session of the Economic and Social Council (pp. 27-31), 
C. W. A. Schurmann; Cuba Charges ‘‘ Economic Aggression’’ by United States (pp. 32- 
33, 37); Security Council Considers the RB-47 Case (pp. 34-37); Trusteeship Council 
and New Guinea (pp. 38-46). 

, October, 1960 (Vol. 7, No. 4). The Positive Role of the United Nations in a 
Split World (pp. 20-28), Dag Hammarskjold; The Security Council and the Congo 
Crisis (pp. 32-59); Security Council takes Note of Decision of Organization of Ameri- 
can States (pp. 68-69, 88). 

, November, 1960 (Vol. 7, No. 3). Vast Pattern of Activity in the Congo— 
True Cooperation of United Nations Family—Statement by the Secretary General (pp. 
13-14); First Progress Report to the Secretary General from His Special Representa- 
tive in the Congo (pp. 15-25), Rajeshwar Dayal. 

Unitep States NAVAL INSTITUTE PROCEEDINGS, September, 1960 (Vol. 86, No. 9). 
Communist China and the Arab-African Area (pp. 23-30), I. William Zartman; Collec- 
tive Security in the Pacific: Nine Years of the ANZUS Pact (pp. 38-47), Norman J. 
Padelford; Political Gaming (pp. 57-64), Lincoln P. Bloomfield; Balanced Sea Power 
and Cold War (pp. 76-82), Captain Cassius D. Rhymes, Jr. 
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——, October, 1960 (Vol. 86, No. 10). Africa: The Blessings of Colonialism (pp. 
27-35), William H. Hessler; The Strategic Danish Straits (pp. 36-41), Captain Maleolm 
W. Cagle; Thoughts on Japan’s Naval Defeat (pp. 68-75), Rear Admiral Toshiyuki 
Yokoi, ISN; Where is Task Force Thirty-Four? (pp. 76-80), Captain Andrew Hamil- 
ton, USNR. 

——, November, 1960 (Vol. 86, No. 11). Who Is the Enemy? (pp. 27-31), Lieut. 
Ralph L. Enos; Danger from Below (pp. 33-43), Lieut. Col. Mare E. Geneste, French 
Army; Today’s Polish Navy—lIts Significance in the Baltic (pp. 67-71), Lieut. Cdr. 
Andrew P. Guzowski, Former Polish Navy; Military Decision and the Future of Sea 
Power (pp. 82-89), Captain W. D. Brinckloe, USN. 

WorLpD AFrairs, Fall, 1960 (Vol. 123, No. 3). The Changing Concept of the Ter- 
ritorial Seas (pp. 67-69), Lawrence W. Wadsworth; Latin America: A Decade Past and 
One Ahead (pp. 69-71), Russell H. Fitzgibbon; Peace and Security in Africa (pp. 73- 
74), Walter Birmingham; World Teachers’ Organization (pp. 75-77), William G. Carr; 
Britain and the Commonwealth (pp. 77-78), Nicholas Mansergh. 

YUGOSLAV SURVEY, September, 1960 (Vol. 1, No. 2). Yugoslav View on Assistance 
to Economically Underdeveloped Countries (pp. 265-273), J. S.; Yugoslavia and the 
United Nations Educational, Scientific and Cultural Organization (UNESCO) (pp. 274 
281), R. A. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, September, 
1966 (Vol. 25, No. 1). Der Schweizerische Entwurf zu einem Bundesgesetz iiber 
Kartelle und Ahnliche Organisationen (pp. 1-23), Hans Merz. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, August, 
1960 (Vol. 20, Nos. 3-4). Organisation und Verfahren des Europdischen Gerichtshofs 
fiir Menschenrechte (pp. 415-449), Hermann Mosler; Funciones Administrativas y 
Diplomatico-Politicas del Secretario General de las Naciones Unidas segtin la Carta y 
Practica de la Organizacién (pp. 450-505), José Puente Egido; ‘‘Implied Powers’’ in 
Bundesstaatlichen Verfassung des Britischen Commonwealth (pp. 562-589), Geoffrey 
Sawer; Vdlkerrechtliche Praxis der Bundesrepublik Deutschland im Jahre 1958 (pp. 636- 
682), Helmut Alexy. 

ZEITSCHRIFT FUR LUFTRECHT UND WELTRAUMRECHTSFRAGEN, July, 1960 (Vol. 9, No. 
3). Recht im Weltraum (pp. 191-208), Gerd Rinck; Kritische Bermerkungen zu dem 
Vortrag von Professor Dr. Rinck (pp. 209-214), Alex Meyer; Die Befugnisse des 
Luftfahrzeugkommandanten nach den Artikeln 5-18 des Miinchener Entwurfs eines 
Abkommens iiber strafbare Handlungen und bestimmte andere Handlungen an Bord von 
Luftfahrzeugen (pp. 215-217), Dr. von Weber; Die Ubernahme von Bestimmungen des 
Warschauer Abkommens in das Franzésische Recht (pp. 218-225), Alfred Rudolf. 

, October, 1960 (Vol. 9, No. 4). Miissen in Fremdem Staatsgebiet Nieder- 
gegangene unbemannte Raumfahrzeuge oder Teile davon Zuriickgegeben Werden? (pp. 
273-286), Alfred Rudolf; International Control of Outer Space (pp. 288-298), John C. 


Cooper; Die Internationale Kontrolle des Weltraums (pp. 289-299), John C. Cooper. 


ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 
UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS TWELFTH SESSION APRIL 25-JULY 1, 1960 * 


CHAPTER | 
ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly Resolution 174 (II) of 21 November 1947, and in accordance 
with the Statute of the Commission annexed thereto, as subsequently 
amended, held its twelfth session at the European Office of the United 
Nations in Geneva from 25 April to 1 July 1960. The work of the Com- 
mission during the present session is described in the present Report. 
Chapter II of the Report contains draft articles on Consular Intercourse 
and Immunities, with a commentary. Chapter III contains draft articles 
on Special Missions, with a commentary. Chapter IV deals with certain 


administrative and other matters. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members: 


Name Nationality 
Mr. Roberto Ago Italy 
Mr. Gilberto Amado Brazil 
Mr. Milan Bartos Yugoslavia 
Mr. Douglas L. Edmonds United States of America 
Mr. Nihat Erim Turkey 
Sir Gerald Fitzmaurice United Kingdom of Great Britain and 
Northern Ireland 
Mr. J. P. A. Francois Netherlands 
Mr. F. V. Gareia Amador Cuba 
Mr. Shuhsi Hsu China 
Mr. Eduardo Jiménez de Uruguay 
Aréchaga 
Mr. Faris El-Khouri United Arab Republic 


* U.N. General Assembly, 14th Sess., Official Records, Supp. No. 9 (A/4425). For re- 
ports of the International Law Commission covering its previous sessions, see Supplements 
to this JouRNAL, Vol. 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 103; Vol. 47 (1953), p. 1; 
Vol. 48 (1954), p. 1; Vol. 49 (1955), p. 1; and Official Documents, Vol. 50 (1956), 
p- 190; Vol. 51 (1957), p. 154; Vol. 52 (1958), p. 177; Vol. 53 (1959), p. 230; Vol. 
54 (1960), p. 229. 
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Mr. Ahmed Matine-Daftary [ran 

Mr. Luis Padilla Nervo Mexico 

Mr. Radhabinod Pal India 

Mr. A. E. F.. Sandstrém Sweden 

Mr. Georges Scelle France 

Mr. Grigory I. Tunkin Union of Soviet Socialist Republics 
Mr. Alfred Verdross Austria 

Mr. Mustafa Kamil Yasseen Iraq 

Mr. Kisaburo Yokota Japan 

Mr. Jaroslav Zourek Czechoslovakia 


3. On 16 May 1960 the Commission elected Mr. Eduardo Jiménez de 
Aréchaga (Uruguay) to fill the casual vacancy caused by the election of 
Mr. Ricardo J. Alfaro to the International Court of Justice and also elected 
Mr. Mustafa Kamil Yasseen (Iraq) to fill the casual vacancy caused by 
the resignation of Mr. Thanat Khoman. Mr. Yasseen attended the meet- 
ings of the Commission from 23 May and Mr. Jiménez de Aréchaga from 


1 June onwards. 


II. OFFICERS 


4. At its 526th meeting on 25 April 1960, the Commission elected the 
following officers : 

Chairman: Mr. Luis Padilla Nervo; 

First Vice-Chairman: Mr. Kisaburo Yokota; 

Second Vice-Chairman: Mr. Milan Bartos 

Rapporteur: Sir Gerald Fitzmaurice 

5. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


Ill. AGENDA 


6. The Commission adopted an agenda for the twelfth session consisting 
of the following items: 
1. Filling of casual vacancies in the Commission (Article 11 of the 


Statute. 
Consular intercourse and immunities. 


~ 


State responsibility. 

Law of treaties. 

Ad hoc diplomacy. 

General Assembly Resolution 1400 (XIV) on the codification of the 
principles and rules of international law relating to the right of 


Nim Cor 


asylum. 

General Assembly Resolution 1453 (XIV) on the study of the juridi- 
eal régime of historic waters, including historie bays. 

Co-operation with other bodies. 


| 
7. 
8, 
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9. Date and place of the thirteenth session. 
10. Planning of future work of the Commission. 
11. Other business. 


7. In the course of the session the Commission held fifty-four meetings. 
It took up all the items on its agenda except item 4 (Law of treaties). At 
its 566th and 568th meetings the Commission held a discussion on item 3 
(State responsibility), in the course of which it heard a statement by Mr. 
Antonio Gémez Robledo, observer of the Inter-American Juridical Com- 
mittee, and also a statement by Professor Louis B. Sohn on the work cur- 
rently being undertaken in this field as part of the programme of Inter- 
national Legal Studies of the Harvard Law School. For the decisions 
taken with regard to items 6, 7, 8, 9 and 10, see Chapter IV below. 


CuaprTer II 
CONSULAR INTERCOURSE AND IMMUNITIES 


I. INTRODUCTION 


8. At its first session, in 1949, the International Law Commission drew 
up a provisional list of fourteen topics the codification of which it consid- 
ered necessary or desirable. On this list was the subject of ‘‘Consular 


intercourse and immunities,’’ but the Commission did not include this 


subject among those to which it accorded priority.’ 


9. At its seventh session, in 1955, the Commission decided to begin the 
study of this topic and appointed Mr. Jaroslav Zourek as Special Rap- 
porteur.* 

10. In the autumn of 1955 the Special Rapporteur, wishing to ascertain 
the views of the members of the Commission on certain points, sent them 
a questionnaire on the matter. 

11. The subject of ‘‘Consular intercourse and immunities’’ was placed 
on the agenda for the eighth session of the Commission, which devoted two 
meetings to a brief exchange of views on certain points made in a paper 
submitted by the Special Rapporteur. The Special Rapporteur was re- 
quested to continue his work in the light of the debate.* 

12. The topie was retained on the agenda for the Commission’s ninth 
session. The Special Rapporteur submitted a report (A/CN.4/108), but 
in view of its work on other topics, the Commission was unable to examine 
this report.‘ 

13. The Commission began discussion of the repe . ards the end of 
its tenth session, in 1958. After an introductory exposé by the Special 
Rapporteur, followed by an exchange of views on the subject as a whole 


1 Official Records of the General Assembly, 4th Sess., Supp. No. 10 (A/925), pars. 16 
and 20, 

2 Ibid., 10th Sess., Supp. No. 9 (A/2934), par. 34. 

8 Ibid., 11th Sess., Supp. No. 9 (A/3159), par. 36. 

4 Ibid., 12th Sess., Supp. No. 9 (A/3623), par. 20. 
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and also on the first article, the Commission was obliged, for want of time, 
to defer further consideration of the report until the eleventh session.° 

14. At the same session the Commission decided to make the draft on 
consular intercourse and immunities the first item on the agenda for its 
eleventh session (1959) with a view to completing at that session, and if 
possible in the course of the first five weeks, a provisional draft on which 
governments would be invited to comment.* It further decided that if, 
at the eleventh session, it could complete a first draft on consular inter- 
course and immunities to be sent to governments for comments, it would 
not take up the subject again for the purpose of preparing a final draft 
in the light of those comments until its thirteenth session (1961), and 
would proceed with other subjects at its twelfth session (1960). 

15. The Commission also decided, because of the similarity of this topic 
to that of diplomatic intercourse and immunities which had been debated 
at two previous sessions, to adopt an accelerated procedure for its work on 
this topic. Lastly, it decided to ask all the members who might wish to 
propose amendments to the existing draft presented by the Special Rap- 
porteur to come to the session prepared to put in their principal amend- 
ments in writing within a week, or at most ten days, of its opening.’ 

16. The Special Rapporteur for this topic, Mr. Jaroslav Zourek, having 
been prevented by his duties as ad hoc judge on the International Court 
of Justice from attending the meetings of the Commission during the first 
few weeks of the eleventh session, the Commission was not able to take up 
the consideration of the draft articles on consular intercourse and immu- 
nities until after his arrival in Geneva at the beginning of the fifth week. 
At its 496th to 499th, 505th to 511th, 513th, 514th, 516th to 518th and 
523rd to 525th meetings, the Commission considered Articles 1 to 17 of the 
draft and three additional articles submitted by the Special Rapporteur. 
It decided that at its 1960 session it would give top priority to ‘‘consular 
intercourse and immunities’’ in order to be able to complete the first draft 
of this topic and submit it to governments for comments. 

17. At the present session the Special Rapporteur submitted his second 
report on consular intercourse and immunities (A/CN.4/131), dealing with 
the personal inviolability of consuls and the most-favoured-nation clause as 
applied to consular intercourse and immunities, and containing thirteen 
additional articles. For the convenience of members of the Commission 
and to simplify their work, he also prepared a document reproducing the 
text of the articles adopted at the eleventh session, a partially revised 
version of the articles included in his first report, and the additional articles 
submitted at the present session (A/CN.4/L.86). 

18. At the present session, the Commission devoted to this topic its 528th 
to 5438rd, 545th to 564th, 570th to 576th, 578th and 579th meetings, taking 
as a basis for discussion the two reports and the sixty draft articles sub- 
mitted by the Special Rapporteur. In view of the Commission’s decisions 
concerning the extent to which the articles concerning career consuls should 

5 Ibid., 13th Sess., Supp. No. 9 (A/3859), par. 56. 

6 Ibid., par. 57. 7 Ibid., par. 64. 
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be applicable to honorary consuls, it proved necessary to insert more de- 
tailed provisions in the chapter dealing with honorary consuls, and con- 
sequentially, to add a number of new articles. The Commission provision- 
ally adopted sixty-five articles together with a commentary. In accordance 
with Articles 16 to 21 of its Statute, the Commission decided to transmit 
the draft to governments, through the Secretary-General, for their com- 
ments. 


Il. GENERAL CONSIDERATIONS 


19. Consular intercourse and immunities are governed partly by munici- 
pal law and partly by international law. Very often regulations of mu- 
nicipal law deal with matters governed by international law. Equally, 
consular conventions sometimes regulate questions which are within the 
province of municipal law, e.g., the form of the consular commission. In 
drafting a code on consular intercourse and immunities, it is necessary, as 
the Special Rapporteur has pointed out,* to bear in mind the distinction 
between those aspects of the status of consuls which are principally regu- 
lated by municipal law and those which are regulated by international law. 

20. The codification of international law on consular intercourse and 
immunities involves another special problem arising from the fact that the 
subject is regulated partly by customary international law, and partly by 
a great many international conventions which today constitute the principal 
source of consular law. A draft which codified only the international 
customary law would perforce remain incomplete and have little practical 
value. For this reason the Commission agreed, in accordance with the 
Special Rapporteur’s proposal, to base the articles which it is now drafting 
not only on customary international law, but also on the material furnished 
by international conventions, especially consular conventions. 

21. An international convention admittedly establishes rules binding the 
contracting parties only, and based on reciprocity; but it must be remem- 
bered that these rules become generalized through the conclusion of other 
similar conventions containing identical or similar provisions, and also 
through the operation of the most-favoured-nation clause. The Special 
Rapporteur’s analysis of these conventions revealed the existence of rules 
widely applied by states, which, if incorporated in a codification, may be 
expected to obtain the support of many states. 

22. If it should not prove possible on the basis of the two sources men- 
tioned—conventions and customary law—to settle all controversial and 
obscure points, or if there remain gaps, it will be necessary to have recourse 
to the practice of states as evidenced by internal regulations concerning the 
organization of the consular service and the status of foreign consuls, in 
so far, of course, as these are in conformity with the fundamental principles 
of international law. 

23. It follows from what has been said that the Commission’s work on 
this subject is both codification and progressive development of interna- 

8 Yearbook of the International Law Commission, 1957, Vol. II (U.N. pub. Sales No.: 
1957.V.5, Vol. IT), par. 80. 
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tional law in the sense in which these concepts are defined in Article 15 
of the Commission’s Statute. The draft which the Commission is to pre- 
pare is described by the Special Rapporteur in his report in these words: 


‘*A draft set of articles prepared by that method will therefore entail 
codification of general customary law, of the concordant rules to be 
found in most international conventions, and of any provisions adopted 
under the world’s main legal systems which may be proposed for 
inclusion in the regulations.’’ ® 


24. The choice of the form of any codification of consular intercourse and 
immunities is determined by the purpose and nature of the codification. 
The Commission had this fact in mind when (bearing in mind also its 
decision on the form of the Draft Articles on Diplomatic Intercourse and 
Immunities) it approved the Special Rapporteur’s proposal that his draft 
should be prepared on the assumption that it would form the basis of a 
convention. A final decision on this point cannot be taken until the Com- 
mission has considered the comments of governments on the provisional 
draft. 

25. The Commission, wishing to bring the provisional draft articles on 
consular intercourse and immunities into line, as far as it considered desir- 
able, with the Draft Articles on Diplomatic Intercourse and Immmunities 
adopted at its tenth session in 1958, decided to insert in the draft a number 
of articles which the Special Rapporteur had not included in his original 
draft. 

26. The draft is now divided into four chapters. The first chapter is 
devoted to consular intercourse and immunities in general (Articles 1 to 
28) ; and it is subdivided into two sections dealing with consular intercourse 
in general and with the end of consular functions. The second chapter, 
entitled ‘‘Consular privileges and immunities,’’ contains the articles speci- 
fying the privileges and immunities of consulates and of members of the 
consulate who are career officials or staff (Articles 29 to 53) and is sub- 
divided into four sections concerning consular premises and archives (Sec- 
tion I) ; the facilities accorded to the consulate for its activities and free- 
dom of movement and of communication (Section II); personal privileges 
and immunities (Section III) and the duties of the consulate and of its 
members towards the receiving state (Section IV). The third chapter 
contains the provisions concerning the legal status of honorary consuls and 
their privileges and immunities (Articles 54 to 63). The fourth chapter 
contains the general provisions (Articles 64 and 65). A fifth chapter con- 
taining the final clauses may be added later. 

27. As the articles were adopted during the last two weeks of the present 
session, the commentary has had to be limited to the material required for 
an understanding of the texts. The Commission intends to submit a more 
detailed commentary when the draft has been put into final form at the 
next session in 1961, at which it will be reviewed in the light of the 
comments of governments. 


9 Ibid., par. 84. 
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28. The text of draft Articles 1 to 65 and the commentary, as adopted 
by the Commission, are reproduced below. 


III. DRAFT ARTICLES ON CONSULAR INTERCOURSE AND IMMUNITIES, 
AND COMMENTARY 


CHaPTer | 

ARTICLE 1 

Definitions 
For the purposes of this draft: 


(a) The term “consulate” means any consular post, whether it be a 
consulate-general, a consulate, a vice-consulate or a consular agency; 

(b) The expression “consular premises” means any building or part 
of a building used for the purposes of a consulate; 

(c) The expression “consular district” means the area within which 
the competence of the consulate is exercised in relation to the receiving 
state; 

(d) The term “‘exequatur’’ means the final authorization granted by 
the receiving state to a foreign consul to exercise consular functions 
on the territory of the receiving state, whatever the form of such au- 
thorization ; 

(e) The expression “consular archives” means all the chancery pa- 
pers, as well as any article of furniture intended for their protection or 
safe keeping ; 

(f) The term “consul,” except in Article 8, means any person duly 
appointed by the sending state to exercise consular functions in the 
receiving state as consul-general, consul, vice-consul or consular agent, 
and authorized to exercise those functions in conformity with Articles 
13 or 14 of this draft. A consul may be a career consul or an honorary 
consul; 

(g) The expression “head of consular post” means any person ap- 
pointed by the sending state to take charge of a consulate; 

(h) The expression “members of the consulate” means the head of 
consular post and the members of the consular staff ; 

(1) The expression “consular official” means any person, including 
the head of post, who exercises consular functions in the receiving 
state and who is not a member of a diplomatic mission; 

(j) The expression “employee of the consulate” means any person 
who performs administrative or technical work in a consulate, or be- 
longs to the service staff; 

(k) The expression “members of the consular staff” means the con- 
sular officials (other than the head of post) and the employees of the 
consulate; 

(1) The expression “private staff’ means the persons employed in 
the private service of members of the consulate. 
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Commentary 


This article was adopted in order to establish a consistent terminology 
for the articles prepared by the Commission. Certain members of the 
Commission expressed doubts concerning certain of these definitions, espe- 
cially as to the appropriateness of using the term ‘‘consul’’ in a generic 


sense, and on the definition of ‘‘consular official.’’ 
SECTION I: CONSULAR INTERCOURSE IN GENERAL 


ARTICLE 2 
Establishment of consular relations 


The establishment of consular relations takes place by mutual con- 
sent of the states concerned. 


Commentary 


(1) The expression ‘‘consular relations’’ means the relations which come 
into existence between two states by reason of the fact that consular fune- 
tions are exercised by authorities of the one state on the territory of the 
other. In the most cases these relations are mutual, consular functions 
being exercised in each of the states concerned, by the authorities of the 
other. The establishment of these relations presupposes agreement between 
the states in question, and such relations are governed by international law, 
conventional or customary. In addition, the legal position of consuls is 
governed by international law, so that by reason of this fact also a legal 
relationship arises between the sending state and the receiving state. Fi- 
nally, the expression in question has become hallowed by long use, and this 
is why the Commission has retained it, although some members would have 
preferred another. 

(2) Consular relations may be established between states which do not 
maintain diplomatic relations. 

(3) In a number of cases where diplomatic relations exist between states, 
their diplomatic missions also exercise certain consular functions, usually 
maintaining consular sections for that purpose. The Special Rapporteur 
had accordingly submitted the following second paragraph for Article 1: 


‘**2. The establishment of diplomatic relations includes the establish- 
ment of consular relations.’’ 


The Commission, after studying this provision, reserved its decision on 
this matter. 

(4) No state is bound to establish consular relations with any other state 
unless it has previously concluded an international agreement to do so. 
None the less, the interdependence of nations and the importance of devel- 
oping friendly relations between them, which is one of the purposes of the 
United Nations, makes it desirable that consular relations should be estab- 


lished. 
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ARTICLE 3 
Establishment of a consulate 


1. No consulate may be established on the territory of the receiving 
state without that state’s consent. 

2. The seat of the consulate and the consular district shall be deter- 
mined by mutual agreement between the receiving and sending states. 

3. Subsequent changes in the seat of the consulate or in the consular 
district may not be made by the sending state except with the consent 
of the receiving state. 

4. Save as otherwise agreed, a consul may exercise his functions out- 
side his district only with the consent of the receiving state. 

5. The consent of the receiving state is also required if the consul 
is at the same time to exercise consular functions in another state. 


Commentary 


(1) The first paragraph of this article lays down that the consent of the 
receiving state is essential for the establishment of any consulate (con- 
sulate-general, consulate, vice-consulate or consular agency) on its terri- 
tory. This principle derives from the sovereign authority which every 
state exercises over its territory, and applies both in those cases where the 
consulate is established at the same time as the consular relations are estab- 
lished, and in those eases where the consulate is to be established later. 
In the former case, the consent of the receiving state to the establishment 
of a consulate will usually already have been given in the agreement for 
the establishment of consular relations; but it may also happen that this 
agreement is confined to the establishment of consular relations, and that 
the establishment of the consulate is reserved for a later agreement. 

(2) An agreement on the establishment of a consulate presupposes that 
the states concluding it agree on the boundaries of the consular district 
and on the seat of the consulate. It sometimes happens in practice that the 
agreement on the seat of the consulate is concluded before the two states 
have agreed on the boundaries of the consular district. 

(3) The consent of the receiving state is also necessary if the consulate 
desires to open a vice-consulate, an agency or an office in a town other than 
that in which it is itself established. 

(4) Sinee the agreement for the establishment of a consulate is in a 
broad sense an international treaty, it is governed by the rules of inter- 
national law relating to the revision and termination of treaties. The 
Commission has therefore not thought it necessary to write into this article 
the conditions under which an agreement for the establishment of a con- 
sulate may be amended. It has merely stated in paragraph 3, in order to 
protect the interests of the receiving state, that the sending state may not 
change the seat of the consulate, or the consular district, without the con- 
sent of the receiving state. The silence of the article as to the powers of 
the receiving state must not be taken to mean that this state would always 
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be entitled to change the consular district or the seat of the consulate uni- 
laterally. The Commission thought, however, that in exceptional circum- 
stances the receiving state had the right to request the sending state to 
change the seat of the consulate or the consular district. If the sending 
state refused its consent the receiving state could denounce the agreement 
for the establishment of the consulate and order the consulate to be closed. 

(5) Since the powers of the consul in relation to the receiving state are 
limited to the consular district, the consul may exercise his functions out- 
side his district only with the consent of the receiving state. There may, 
however, be exceptions to this rule. Some of the articles in the draft deal 
with situations in which the consul may be obliged to act outside his con- 
sular district. This is the case, for instance, as regards Article 18, which 
deals with the occasional performance of diplomatic acts by a consul, and 
Article 19, which governs the exercise by a consul of diplomatic functions. 
Both situations are covered by the words ‘‘Save as otherwise agreed’’ at 
the beginning of paragraph 4. 

(6) Paragraph 5 applies both where the district of a consulate estab- 
lished in the receiving state is to include all or part of the territory of a 
third state, and where the consul is to act as head of a consulate established 
in the third state. <A similar rule relating to the accrediting of the head 
of a mission to several states is contained in Article 5 of the Draft Articles 
on Diplomatic Intercourse and Immunities. 

(7) The term ‘‘sending state’’ means the state which the consulate rep- 
resents. 

(8) The term ‘‘receiving state’’ means the state on the territory of which 
the activities of the consulate are exercised. In the exceptional case where 
the consular district embraces the whole or part of the territory of a third 
state, that state should for the purposes of these articles also be regarded 
as a receiving state. 

ARTICLE 4 
Consular functions 


1. A consul exercises within his district the functions provided for 
by the present articles and by any relevant agreement in force, and also 
such functions vested in him by the sending state as can be exercised 
without breach of the law of the receiving state. The principal func- 
tions ordinarily exercised by consuls are: 


(a) To protect the interests of the nationals of the sending state, and 
the interests of the sending state itself; 

(b) To help and assist nationals of the sending state; 

(c) To act as notary and civil registrar, and to exercise other func- 
tions of an administrative nature; 

(d) To extend necessary assistance to vessels and boats flying the 
flag of the sending state and to aircraft registered in that state; 

(e) To further trade and promote the development of commercial 
and cultural relations between the sending state and the receiving state; 
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(f) To acquaint himself with the economic, commercial and cultural 
life of his district, to report to the government of the sending state, and 
to give information to any interested persons. 


2. Subject to the exceptions specially provided for by the present 
articles or by the relevant agreements in force, a consul in the exercise of 
his functions may deal only with the local authorities. 


Commentary 


(1) The Special Rapporteur had prepared two variants. The first, fol- 
lowing certain precedents, especially the Havana Convention (Article 10), 
merely referred the matter to the law of the sending state, and provided 
that the functions and powers of consuls should be determined, in accord- 
ance with international law, by the states which appoint them.'® The 
second variant, after stating the essential functions of a consul in a general 
clause, contained an enumeration of most of the functions of a consul. 
This enumeration was not, however, exhaustive. 

(2) During the discussion two tendencies were manifested in the Com- 
mission. Some members expressed their preference for a general definition 
of the kind which had been adopted by the Commission for the case of 
diplomatic agents, in Article 3 of its Draft Articles on Diplomatic Inter- 
course and Immunities. They pointed to the inconveniences of too detailed 
an enumeration, and suggested that a general definition would be more 
acceptable to governments. Other members, per contra, preferred the 
Special Rapporteur’s second variant with its detailed list of examples, but 
requested that it should be shortened and contain only the heads of the 
different functions as set out in numerals 1 to 15 in the Special Rap- 
porteur’s draft. They maintained that too general a definition, merely 
repeating the paragraph headings, would have very little practical value. 
They also pointed out that the functions of consuls are much more varied 
than those of diplomatic agents, and that it was therefore impossible to 
follow in this respect the Draft Articles on Diplomatic Intercourse and 
Immunities. Finally they suggested that governments would be far more 
inclined to accept in a convention a detailed and precise definition than a 
general formula which might give rise to all kinds of divergences in prac- 
tice. In support of this opinion they pointed to the fact that recent con- 
sular conventions all defined consular functions in considerable detail. 

(3) The Commission, in order to be able to take a decision on this ques- 
tion, requested the Special Rapporteur to draft two texts defining consular 
functions: one containing a general and the other a detailed and enumera- 
tive definition. After studying the two types of definitions together, the 
Commission, by a majority, took a number of decisions: 

(a) It rejected a proposal to postpone a decision on the article to the 
next session ; 

(b) It decided to submit the two types of definitions to governments for 
comment when the Commission had completed the entire draft; 


10 Ibid., p. 91. 
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(c) It decided not to include the two definitions in the text of the articles 
on consular relations and immunities; 

(d) It decided to inelude the general definition in the draft, on the 
understanding that the more detailed definition should appear in the com- 
mentary. 

(4) The draft general definition prepared by the Special Rapporteur 
was referred, with the amendments presented by Mr. Verdross,’* Mr. Pal *” 
and Mr. Padilla Nervo,'* to the Drafting Committee, which, on the basis 
of a revised proposal prepared by the Special Rapporteur, drafted a defi- 
nition ** which was discussed and, with some amendments, adopted at the 
523rd meeting of the Commission. 

(5) The text of the article first states in a general clause that the func- 
tions of consuls are determined 
(a) by the articles which the Commission is drafting; 

(b) by any relevant agreements in force; 
(c) by the sending state, subject to the law of the receiving state. 

(6) Some members objected to the word ‘‘protect,’’ although it appears 
in the Draft Articles on Diplomatic Intercourse and Immunities, and would 
have preferred the word ‘‘defend.’”’ 

(7) Some members found the word ‘‘interests’’ inadequate and would 
have preferred the term ‘‘rights and interests.”’ The word ‘‘interests’’ 
must, however, be taken to include rights. 

(8) The word ‘‘nationals’’ applies also to bodies corporate having the 
nationality of the sending state. 


(9) The provision headed (a) is distinct from that headed (b) in that 
the former relates to the protection which the consul exercises vis-a-vis the 
authorities of the receiving state, while the latter covers any kind of help 
and assistance which the consul may extend to nationals of his state. This 
assistance may take many forms: e.g. information, provision of an inter- 
preter, assistance in case of distress, repatriation, monetary help, introdue- 
tion of commercial agents to commercial concerns, and assistance to na- 


tionals working in the receiving state. 

(10) Paragraph 2 provides that a consul in the exercise of his functions 
may deal only with the local authorities. It makes an exception where 
the present draft or the relevant agreements in force contain a provision 
allowing consuls also te deal with the central authorities or with authorities 
outside the consular district. 

(11) The text of the more detailed, or enumerative definition as prepared 
and revised by the Special Rapporteur (but not discussed in detail by the 
Commission), together with a commentary which he has since added but 
which had likewise not been considered by the Commission is reproduced 
below: 


11 Yearbook of the International Law Commission, 1959, Vol. I (U.N. pub. Sales No.: 
1959.V.1. Vol. 1), pp. 156 and 159. 

12 Ibid., p. 157. 

18 Ibid., p. 170. 

14 See A/CN.4/1L.84, Art. 13. 
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CoNSULAR FUNCTIONS 


1. The task of consuls is to defend, within the limits of their con- 
sular district, the rights and interests of the sending state and of tts 
nationals and to give assistance and relief to the nationals of the 
sending state, as well as to exercise other functions specified in the 
relevant international agreements in force or entrusted to them by 
the sending state, the exercise of which is compatible with the laws 
of the receiving state. 

2. Without prejudice to the consular functions deriving from the 
preceding paragraph, consuls may perform the under-mentioned 
functions: 


I. Functions concerning trade and shipping 


1. To protect and promote trade between the sending state and the 
receiving state and to foster the development of economic relations 
between them; 


Commentary 


This function has always been recognized by international law. In 
states where the sending state is represented by a diplomatic mission, 
the latter performs most of these functions. 


2. To render all necessary assistance to ships and merchant vessels 
flying the flag of the sending state ; 


Commentary 
In the exercise of this function the consul is competent or entitled: 


(a) To examine and stamp ships’ papers; 

(b) To take statements with regard to a ship’s voyage and destina- 
tion, and to incidents during the voyage (master’s reports) ; 

(c) To draw up manifests; 

(d) To question masters, crews and nationals on board; 

(e) To settle, in so far as authorized to do so by the laws of the 
sending state, disputes of any kind between masters, officers and sea- 
men, especially those relating to pay and the execution of contracts 
between them ; 

(f) To facilitate the departure of vessels; 

(g) To assist members of the ship’s company by acting as inter- 
preters and agents in any business they may have to transact, or in 
any applications they may have to make, for example, to local courts 
and authorities ; 

(h) To be present at all searches (other than those for customs, 
passport and aliens control purposes and for the purpose of inspection 
by the health authorities), conducted on board merchant vessels and 
pleasure craft; 

(i) To be given notice of any action by the courts or the adminis- 
trative authorities on board merchant vessels and pleasure craft flying 
the flag of the sending state, and to be present when such action is 
taken ; 

(/) To direct salvage operations when a vessel flying the flag of the 
sending state is wrecked or runs aground on the coast of the receiving 
State ; 
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(A) To settle, in accordance with the laws of the sending state, dis- 
putes concerning general average between nationals of the state which 
he represents. 


3. To render all necessary assistance to aircraft registered in the 
sending state; 
Commentary 
This function consists of the following: 


(a) Cheeking log-books ; 

(b) Rendering assistance to the crew; 

(c) Giving help in the event of accident or damage to aircraft ; 

(d) Supervising compliance with the international air transport 
conventions to which the sending state is a party. 


{. To render all necessary assistance to vessels owned by the send- 
ing state, and particularly its warships, which visit the receiving 
state; 


Commentary 


This function is recognized in a large number of consular conven- 
tions. 


II. Functions concerning the protection of nationals of 
the sending state 


To see that the sending state and its nationals enjoy all the 


rights accorded to them under the laws of the receiving state and 
under the international customs and conventions in force and to 
take appropriate steps to obtain redress tf these rights have been 
infringed. 


Commentary 


This right in no way means that the consul is authorized to inter- 
fere in the domestic affairs of the receiving state or to intercede con- 
tinually with the local authorities on behalf of nationals of his state. 
This provision clearly limits the cases in which he may intervene to 
those where the rights of the sending state or of its nationals under 
the municipal law of the receiving state or under international law are 
infringed. The term ‘‘nationals’’ in this context means both indi- 
viduals and bodies corporate possessing the nationality of the sending 
state. 


6. To propose, where necessary, the appointment of guardians or 
trustees for nationals of the sending state, to submit nominations to 
courts for the office of guardian or trustee, and to supervise the 
guardianship of minors and trusteeships for insane and other per- 
sons lacking full capacity who are nationals of the sending state; 


Commentary 


There are consular conventions which even confer upon the consul 
the right to appoint guardians or trustees in the case of minors or 
persons lacking full capacity who are nationals of the sending state 
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As, however, the laws of certain countries reserve this function to the 
courts, the proposed provision limits the consul’s powers in this matter 
to those of : 


(a) Proposing the appointment of guardians or trustees; 
(b) Submitting nominations to courts for the office of guardian or 


trustee ; 
(ec) Supervising the guardianship or trusteeship. 


7. To represent in all cases connected with succession, without pro- 
ducing a power of attorney, the heirs and legatees, or their successors 
in title, who are nationals of the sending state and who are not rep- 
resented by a special agent ; to approach the competent authorities of 
the receiving state in order to arrange for an inventory of assets or 
for the winding up of the estate; and, if necessary, to apply to the 
competent courts to settle disputes and claims concerning the estates 
of deceased nationals of the sending state; 


Commentary 


The scope of the functions vested in consuls by consular conventions 
and other international agreements for the purpose of dealing with 
succession questions is very varied. In order that this provision should 
be acceptable to as many governments as possible, the proposed clause 
refers to those functions only which may be regarded as essential to 
the protection of the rights of heirs and legatees and their successors 
in title. Under this provision, in all cases in which nationals of the 
sending state are beneficiaries in an estate as heirs or legatees, or be- 
cause they have acquired rights in the estate through heirs or legatees, 
and are not represented by a special agent, the consul has the right to: 


(a) Represent the heirs and legatees, or their successors in title, 
without having to produce a power of attorney from the persons 
concerned ; 

(6) Approach the appropriate authorities of the receiving state with 
a view to arranging for an inventory of assets or the distribution of 
the estate; 

(c) Apply to the competent courts to settle any disputes and claims 
concerning the estate of a deceased national. 


The consul is competent to perform this function for so long as the 
heirs or legatees (or their successors in title) have not appointed 
special agents to represent them in proceedings connected with the 
estate. 


IIT. Administrative functions 


8. To perform and record acts of civil registration (births, mar- 
riages, deaths), without prejudice to the obligation of declarants to 
make whatever declarations are necessary in pursuance of the laws of 
the receiving state; 


Commentary 
These functions are determined by the laws and regulations of the 


sending state. They are extremely varied and include, inter alia, the 
following : 
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(a) The keeping of a register of nationals of the sending state re 
siding in the consular district ; 

(b) The issuing of passports and other personal documents to na- 
tionals of the sending state; 

(c) The issue of visas on the passports and other documents of per- 
sons travelling to the sending state ; 

(d) Dealing with matters relating to the nationality of the sending 
state; 

(e) Supplying to interested persons in the receiving state informa- 
tion concerning the trade, industry, and all aspects of the national life 
of the sending state; 

(f) Certifying documents indicating the origin or souree of goods, 


invoices, and the like; 

(g) Transmitting to the persons entitled any benefits, pensions or 
compensation due to them in accordance with their national laws or 
with international conventions, in particular under social welfare 


legislation ; 

(h) Reeeiving payment of pensions or allowances due to nationals 
of the sending state absent from the receiving state; 

(t) Performing all acts relating to service in the armed forces of 
the sending state, to the keeping of muster-rolls for those services and 
to the medical inspection of conscripts who are nationals of the send- 


ing state. 


9. To solemnize marriages in accordance with the laws of the 
sending state, where this is not contrary to the laws of the receiving 
state; 


Commentary 


The consul, if so empowered by the laws of the sending state, may 
solemnize marriages between nationals of his state or under the laws 
of certain states, also between nationals of his state and those of an- 
other state. This function cannot, however, be exercised if it is con- 
trary to the laws of the receiving state. 


10. To serve judicial documents or take evidence on behalf of 
courts of the sending state, in the manner specified by the conven- 
tions in force or in any other manner compatible with the laws of 


the receiving state ; 


Commentary 


This function, which is very often exercised nowadays, is recognized 
by customary international law. 


IV. Notarial functions 


11. To receive any statements which nationals of the sending 
state may have to make, and to draw up, attest and receive for safe 
custody wills and deed-polls executed by nationals of the sending 
state and indentures the parties to which are nationals of the send- 
ing state or nationals of the sending state and nationals of other 
states, provided that they do not relate to immovable property situ- 
ated in the receiving state or to rights in rem attaching to such 


property; 
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15 


No.: 


Commentary 
Consuls have many functions of this nature, ¢.g.: 


(a) Receiving in their offices or on board vessels flying the flag of 
the sending state or on board aircraft of the nationality of the sending 
state, any statements which nationals of that state may have to make; 

(b) Drawing up, attesting and receiving for safe custody, wills and 
all deed-polls executed by nationals of the sending state; 

(c) Drawing up, attesting and receiving for safe custody deeds, the 
parties to which are nationals of the sending state or nationals of the 
sending state and nationals of the receiving state, provided that they 
do not relate to immovable property situated in the receiving state or 
to rights in rem attaching to such property. 


12. To attest or certify signatures, and to stamp, certify or trans- 
late documents, in any case in which these formalities are requested 
by a person of any nationality for use in the sending state or in 
pursuance of the laws of that state. If an oath or declaration in lieu 
of oath is required under the laws of the sending state, such oath or 
declaration may be sworn or made before the consul; 


Commentary 


Consuls have the right to charge for these services fees determined 
by the laws and regulations of the sending state. This right is the 
subject of a subsequent article proposed by the Special Rapporteur 
(Art. 26) .*5 


13. To receive for safe custody such sums of money, documents 


and articles of any kind as may be entrusted to the consuls by na- 
tionals of the sending state; 


Commentary 


Transfers of sums of money or other valuables, especially works of 
art, are governed (in the absence of an international agreement) by 
the laws and regulations of the receiving state. 


V. Other functions 


14. To further the cultural interests of the sending state, particu- 
larly in science, the arts, the professions and education; 


Commentary 


This function has recently become prevalent and is confirmed in a 
considerable number of consular conventions. 


15. To act as arbitrators or mediators in any disputes submitted 
to them by nationals of the sending state, where this is not contrary 
to the laws of the receiving state; 


Yearbook of the International Law Commission, 1957, Vol. II (U.N. pub. Sales 
1957.V.5, Vol. II), p. 99. 
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Commentary 


This funetion, which enables nationals of the sending state to settle 
their disputes rapidly, has undeniable practical value but does not 
seem to be much used nowadays. 


16. To gather information concerning aspects of economic, com- 
mercial and cultural life in the consular district and other aspects 
of national life in the receiving state and to report thereon to the 
government of the sending state or to supply information to inter- 


ested parties in that state; 


Commentary 


This funetion is related to the eonsul’s economic, commercial and 
cultural functions. 


17. A consul may perform additional functions as specified by the 


sending state, provided that their performance is not prohibited by 


the laws of the receiving state. 


Commentary 


This is a residual clause comprising all other functions which the 
sending state may entrust to its consul. Their performance must 
never conflict with the law of the receiving state. 


12) The Special Rapporteur proposed an additional article in the fol- 


me te 
iowing terms: 


consul shall have the right to appear, without producing a power 
of attorney, before the courts and other authorities of the receiving 
state for the purpose of representing nationals and bodies corporate 
of the sending state that owing to their absence or for any other reason 
are unable to defend their rights and interests in due time. This right 
shall continue to be exercisable by the consul until the persons or 
bodies in question have appointed an attorney or have themselves as- 
sumed the defence of their rights and interests. 


This provision, which occurs in many consular conventions, grants to 
consuls the right to represent ez officio before the courts and other authori- 
ties of the receiving state such nationals of the sending state as cannot de- 
fend their rights and interests themselves. This prerogative of the consul 
is necessary for the exercise of the consular functions which consist (among 
others) of the protection of the interests of nationals of the sending state 
and of the interests of that state (Article 4, paragraph 1 (a)). The con- 
sul would not be able to discharge this function if he had not the power 
to approach the courts and administrative authorities regarding the prog- 
ress of the affairs of absent nationals of his country, to transmit to thé 


courts and other competent authorities information and proposals which 
may help to protect the rights of absent nationals, to draw the attention of 


local courts to the provisions of international treaties applicable to specitl 
eases before them, and to arrange for the representation of absent nationals 
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in court and before other competent authorities until the persons concerned 
can themselves take charge of the defence of their rights and interests. 
It is precisely for this purpose that the additional article allows the consuls 
a power of representation limited both in time and in scope. The provi- 
sion does not, of course, give the consul the powers of an attorney. 

After thorough debate, the Commission concluded that it did not possess 
sufficient information on the point, and it decided to await the comments 
of governments without making any recommendation for the time being. 


ARTICLE 5 


Obligations of the receiving state in certain special cases 
The receiving state shall have the duty 


(a) in the case of the death in its territory of a national of the send- 
ing state, to send a copy of the death certificate to the consulate in 
whose district the death occurred; 

(b) to inform the competent consulate without delay of any case 
where the appointment of a guardian or trustee appears to be in the 
interests of a minor or other person lacking full capacity, and who is 
a national of the sending state; 

(c) if a vessel flying the flag of the sending state is wrecked or runs 
aground on the coast or in the territorial sea of the receiving state, to 
inform the consulate nearest to the scene of the occurrence, without 
delay. 


Commentary 


(1) This article is designed to ensure co-operation between the authori- 
ties of the receiving state and consulates in three types of cases coming 
within the scope of the consular functions. The duty to report to the con- 
sulate the events referred to in this article is often included in consular 
conventions. If this duty could be made general by means of a multi- 
lateral convention, the work of all consulates would be greatly facilitated. 

(2) The obligation to transmit death certificates to the consulate of the 
sending state exists, of course, only in those cases in which the authorities 
of the receiving state are aware that the deceased was a national of a for- 
eign state. If this fact is not established until later (e.g., during th 
ministration of the estate) the obligation to transmit the death certitica 
arises only as from that moment. 


ARTICLE 6 


Communication and contact with nationals of the sending state 


1. With a view to facilitating the exercise of the consular functions 
relating to the protection of the nationals of the sending state who are 
present in the consular district: 
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(a) Nationals of the sending state shall be free to communicate with 
and to have access to the competent consul, and the consul shall be free 
to communicate with and, where appropriate, to have access to the said 


nationals ; 
(b) The competent authorities shall inform the competent consul of 


the sending state without undue delay if, within his district, a national 
of that state is committed to custody pending trial or to prison. Any 
communications addressed by the person in custody or in prison to the 
consul shall be forwarded by the said authorities, also without undue 
delay ; 

(c) The consul shall be permitted to visit a national of the sending 
state who is in custody or imprisoned, to converse with him and to ar- 
range for his legal representation. He may also visit any national of 
the sending state who is imprisoned within his district in pursuance of 


a judgement. 


2. The freedoms referred to in paragraph 1 of this article shall be 
exercised in conformity with the laws and regulations of the receiving 
state, subject to the proviso, however, that the said laws and regulations 
must not nullify these freedoms. 


Commentary 


1) Like the preceding article, this article defines the freedoms granted 
to consuls in order to facilitate the exercise of the consular function in 


connexion with the protection of nationals of the sending state. 
(2) First, in paragraph 1 (a), the article establishes the freedom of na- 


tionals of the sending state to communicate with and have access to the 
competent consul. The expression ‘‘competent consul’’ means the consul 
in the consular district in which the national of the sending state is physi- 


cally present. 
(3) The same provision also establishes the freedom of the consul to 
communicate with and, if the exercise of his consular functions so requires, 


to visit nationals of the sending state. 

(4) In addition, this article establishes the consular freedoms that are 
applicable in those cases where a national of the sending state is in custody 
pending trial, or imprisoned in the execution of a judicial decision. In 
any such case, the receiving state would assume three obligations under 


the article proposed : 


(a) First, the receiving state must, without undue delay, inform t! 
consul of the sending state in whose district the event occurs, that a national 
of that state is committed to custody pending trial or to prison. The con- 
sul competent to receive the communication regarding the detention or im- 
prisonment of a national of the sending state may, therefore, in some cases, 
be different from the one who would normally be competent to exercise the 
function of providing consular protection for the national in question on 


the basis of his normal residence: 
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(b) Secondly, the receiving state must forward to the consul without 
undue delay any communications addressed to him by the person in custody 
or in prison ; 

(c) Lastly, the receiving state must permit the consul to visit a national 
of the sending state who is in custody or in prison in his consular district, 
to converse with him, and to arrange for his legal representation. This 
provision is designed to cover cases where a national of the sending state 
has been placed in custody pending trial, and criminal proceedings have 
been instituted against him; cases where the national has been sentenced, 
but the judgement is still open to appeal or cassation; and also cases where 
the judgement convicting the national has become final. 


(5) All the above-mentioned freedoms are exercisable in conformity with 
the laws and regulations of the receiving state. Thus, visits to persons in 
custody or imprisoned are permissible in conformity with the provisions of 
the code of criminal procedure and prison regulations. As a general rule, 
for the purpose of visits to a person in custody, against whom a criminal 
investigation or a criminal trial is in process, codes of criminal procedure 
require the permission of the examining magistrate, who will decide in the 
light of the requirements of the investigation. In such a case, the consul 
must apply to the examining magistrate for permission. In the case of a 
person imprisoned in pursuance of a judgement, the prison regulations 
governing visits to inmates apply also to any visits which the consul may 
wish to make to a prisoner who is a national of the sending state. 

(6) Although the freedoms provided for in this article must be exercised 
in conformity with the laws and regulations of the receiving state, this does 
not mean that these laws and regulations can nullify the freedoms in 
question. 

(7).The expression ‘‘without undue delay’” used in paragraph 1(6 
allows for cases where it is necessary to hola a person incomunicado for a 
certain period for the purposes of the criminal investigation. 


ARTICLE 7 


Carrying out of consular functions on behalf of a third state 


No consul may carry out consular functions on behalf of a third state 
without the consent of the receiving state. 


Commentary 


(1) Whereas Article 3, paragraph 5, of the draft deals with the ease 
where the jurisdiction of a consulate, or the exercise of the functions of a 
consul is to extend to the whole or part of the territory of a third state, 
the purpose of the present article is to regulate the case where the consul 
desires to exercise in his district consular functions on behalf of a third 
state. In the first place, such a situation may arise when a third state, not 
maintaining consular relations with the receiving state, nevertheless desires 
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to afford consular protection there to its nationals. For example, the 
Caracas Agreement, signed on 18 July 1911, between Bolivia, Colombia, 
Ecuador, Peru and Venezuela, relating to the functions of the consuls of 
each contracting republic in the others, provided that the consuls of each 
of the contracting republics residing in any other of them, could exercise 
their functions on behalf of persons belonging to any other contracting 
republic not having a consul in the particular place concerned (Art. 6). 

(2) Another case in which the exercise of consular functions on behalf 
of a third state meets a practical need is that of a rupture of consular 
relations. 

(3) The law of a considerable number of countries provides for the ex- 
ercise of consular functions on behalf of a third state, but subjects it to 
consent by the head of state, by the government, or by the foreign minister. 

(4) It is obvious that in the cases covered by the article the consul will 
rarely be able to exercise all consular functions on behalf of the third state. 
In some cases he may confine himself to the exercise of only a few. The 
article contemplates both the occasional exercise of certain consular fune- 
tions and the continuous exercise of such functions. In both eases the con- 
sent of the receiving state is essential. 


ARTICLE 8 


Classes of heads of consular posts 
Heads of consular posts are divided into four classes, viz: 


(1) Consuls-general ; 
(2) Consuls; 

(3) Vice-consuls; 
(4) Consular agents. 


Commentary 


(1) Whereas the classes of diplomatic agents were determined by the 
Congress of Vienna in 1815 and the Congress of Aix-la-Chapelle in 1818, 
the classes of consuls have not yet been codified. Since the institution of 
consuls first appeared in relations between peoples, a large variety of titles 
has been used. At present the practice of states, as reflected in their do- 
mestic law and in international conventions, shows a sufficient degree of 
uniformity in the use of the four classes set out in Article 8 to enable the 
classes of heads of consular posts to be codified, thus doing for consular 
law what the Congress of Vienna did more than 140 years ago for diplo- 
matic law. 

(2) This enumeration of four classes in no way means that states accept- 
ing it are bound to have all four classes in practice. They will be obliged 
only to give their heads of consular posts one of the four titles in Article 8. 
Consequently, those states whose domestic law does not provide for all four 
classes will not find themselves under any necessity to amend it. 

(3) It should be emphasized that the term ‘‘consular agent’’ is used in 
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this article in a technical sense differing essentially from the generic mean- 
ing given to it in some international instruments, as denoting all classes of 
consular officials. 

(4) Under some domestic laws, consular agents are invested only with 
functions that are more limited than those of consuls-general and consuls 
and relate merely to the protection of commerce and navigation; and such 
consular agents are appointed, with the consent of the receiving state, not 
by the government of the sending state, but locally by the consuls and they 
remain under the orders of the appointing consuls. The Commission de- 
sires to draw the especial attention of governments to this class of consular 
official, and to ask governments for detailed information enabling the Com- 
mission to decide what is the function and method of appointment of con- 
sular agents according to the domestic law of different states, and to ascer- 
tain the extent to which the institution of the consular agent is in practice 
made use of today. This information will constitute the basis for a final 
decision as to this class of consular official when the Commission reverts 
to the subject. 

(5) The domestic law of some (but not very many) states allows the 
exercise by vice-consuls and consular agents of gainful activities in the 
receiving state. Some consular conventions sanction this practice by way 
of exception (see, as regards consular agents, Art. 2, par. 7, of the Consular 
Convention of 31 December 1951 between France and the United King- 
dom). The Special Rapporteur’s draft treats vice-consuls and consular 
agents exercising a gainful activity on the same footing as honorary con- 
suls, whose legal position will be dealt with by Chapter III of the draft. 

(6) The proposed classification is in no way affected by the fact that 
certain domestic legal systems include heads of consular sections of diplo- 
matic missions in their consular classifications for the term ‘‘head of con- 
sular section of a diplomatic mission’’ refers only to a function, not to a 
new class of consular officials. 

(7) It should be emphasized that the article deals only with heads of 
posts as such, and in no way purports to restrict the power of states to 
determine the titles of the consular officials and employees who work under 
the direction and responsibility of the head of post. 


ARTICLE 9 


Acquisition of consular status 


A consul within the meaning of these articles is an official who is 
appointed by the sending state to one of the four classes enumerated 
in Article 8, and who is recognized in that capacity by the state in whose 
territory he is to carry out his functions. 


Commentary 


(1) This article states a fundamental principle which is developed in 


the succeeding articles. It lays down two requirements which must be 
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satisfied in order that a person may be considered a consul in international 
law : 


(a) He must be appointed by the competent authority of the sending 
state as consul-general, consul, vice-consul or consular agent; 

(b) He must be recognized in that capacity by the government of the 
state in whose territory he is to carry out his functions. 


(2) This provision is necessary in order to bring out the fact that the 
articles drafted by the Commission relate only to consuls who have inter- 
national status, and to members of their staffs, and that they do not apply 
to persons who may have the title of consul, but whose activities are con- 
fined to the internal services of their state. 


ARTICLE 10 


Competence to appoint and recognize consuls 


1. Competence to appoint consuls, and the manner of its exercise, is 
governed by the internal law of the sending state. 

2. Competence to grant recognition to consuls, and the form of such 
recognition, is governed by the internal law of the receiving state. 


Commentary 


(1) There is no rule of international law determining which in particular 
is the authority in a state competent to appoint consuls. This matter is 
governed by the internal law of each state. Consuls—at any rate those in 
the first two classes—are appointed either by the head of state on a recom- 
mendation of the government, or by the government, or by the foreign 
minister. Even within a single state there may be different competent au- 
thorities according to whether the appointment involves consuls-general 
and consuls, or vice-consuls and consular agents; or again, for the appoint- 
ment of career consuls on the one hand and of honorary consuls on the 
other. 

(2) The same applies to the manner of the appointment of consuls. 
This matter also is governed by the internal law of each state, which deter- 
mines the qualifications required for the appointment of a consul, the pro- 
cedure of appointment, and the form of the documents furnished to consuls. 
Thus it is, for example, that in some states, although consular agents may be 
appointed by a central authority, this is done on the recommendation of 
the consul under whose orders and responsibility they are to work. Since 
in the past the mistaken opinion has sometimes been voiced that only heads 
of state are competent to appoint consuls, and since it is even the case that 
concrete attitudes have been taken up on the basis of these opinions, it has 
seemed timely to state in this article that the competence to appoint con- 
suls, and the method of exercising this competence, is governed by the in- 
ternal law of each state. Such a rule would put an end to all these differ- 
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ences of view, and would for the future prevent frictions calculated to 
injure good relations between states. 

(3) Nor does international law determine which particular authority 
shall have competence to grant recognition to a consul appointed by the 
sending state, or the form of such recognition. The present draft provides 
only that, in the absence of the final recognition given by means of an 
exequatur (Art. 13), there shall be a provisional recognition (Art. 14). 
Internal law therefore governs the other relevant matters dealt with by 
the present article. 

(4) Subject to Article 8, which classifies heads of consular posts, every 
state is also free to determine the seniority of its consuls, and whether and 
to what extent it will make use of honorary consuls. However, as regards 
the appointment of a consul abroad, the views of the receiving state must 
also be considered. The receiving state has in fact a corresponding free- 
dom to refuse to recognize honorary consuls, or to require in return for 
recognition that such a consul be appointed in a particular class, unless 
indeed the matter was settled when the consulate was established. It is 
therefore recommended that the matter should be regulated beforehand by 
negotiation between the states concerned. However, the point is not impor- 
tant enough to call for a special provision such as that contained in Article 
14 of the Draft Articles on Diplomatic Intercourse and Immunities. 

(5) The principle underlying paragraph 1 of the present article has been 
codified in a different form in the 1928 Havana Convention on consuls, 
Article 6 of which provides as follows: 


‘“‘The manner of appointment of consuls, their qualifications for 
appointment and their classes and categories, shall be governed by the 
internal law of the State concerned.’’ 


The Commission, having regard to the development of international law 
reflected in international conventions and in the present draft, Article 12 
of which relates to the consular commission, submits in the first paragraph 
of the present article a provision having a more limited object, and supple- 
ments this in paragraph 2 of the article by providing that the competence 
to grant recognition to consuls and the form of such recognition, is gov- 
erned by the internal law of the receiving state. 


ARTICLE 11 


Appointment of nationals of the receiving state 


Consular officials may be appointed from amongst the nationals of 
the receiving state only with the express consent of that state. 


Commentary 


In those cases where the sending state wishes to appoint as the head of 
a consular post or as consular official a person who is a national of the 
receiving state, or who is a national both of the sending state and of 
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the receiving state, it can do so only with the express consent of the receiv- 
ing state. This is a ease in which a conflict could arise between the consular 
official’s duties towards the sending state and his duties as a citizen of the 
receiving state. It should be noted that according to the terms of this 
article, the express consent of the receiving state is not required if the con- 
sular official is a national of a third state. The article corresponds to 
Article 7 of the Draft Articles on Diplomatic Intereourse and Immunities. 


ARTICLE 12 


The consular commission 


1. Heads of consular posts shall be furnished by the state appointing 
them with full powers in the form of a commission or similar instru- 
ment, made out for each appointment, and showing, as a general rule, 
the full name of the consul, the consular category and class, the con- 
sular district, and the seat of the consulate. 

2. The state appointing a consul shall communicate the commission 
through the diplomatic or other appropriate channel to the government 
of the state on whose territory the consul is to exercise his functions. 

3. If the receiving state so accepts, the commission may be replaced 
by a notice of the appointment of the consul, addressed by the sending 
state to the receiving state. In such case the provisions of paragraphs 
1 and 2 of this article shall apply mutatis mutandis. 


Commentary 


(1) As a general rule, the consul is furnished with an official document 
known as a ‘‘consular commission’’ (variously known in French as lettre 
de provision, lettre patente or commission consulaire). The instrument 
issued to vice-consuls and consular agents sometimes bears a different 


name—brevet, décret, patente or licence. 

(2) For purposes of simplification Article 12 uses the expression ‘‘con- 
sular commission’’ to describe the official documents of heads of consular 
offices of all classes. While it may be proper to describe differently the full 
powers given to consular officials not appointed by the central authorities 
of the state, the legal significance of these documents from the point of 
view of international law is the same. This modus operandi is all the more 
necessary in that the manner of appointment of consuls pertains to the 


domestic jurisdiction of the sending state. 

(3) While the form of the consular commission remains nonetheless 
governed by municipal law, paragraph 1 of the article states the particu- 
lars which should be shown in any consular commission in order that the 
receiving state may be able to determine clearly the competence and legal 
status of the consul. The expression ‘‘as a general rule’’ indicates clearly 
that this is a provision the non-observance of which does not have the effect 
of nullifying the consular commission. The same paragraph specifies, in 
keeping with practice, that a consular commission must be made out in 
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respect of each appointment. Accordingly, if a consul is appointed to 
another post, a consular commission must be made out for that case, even 
if the post is in the territory of the same state. On this point, too, the 
Commission would like to receive further information concerning prevailing 
practice. 

(4) Some bilateral conventions specify the content or form of the con- 
sular commission (see, for example, Article 3 of the Convention of 31 De- 
cember 1913 between Cuba and the Netherlands; and the Convention of 
20 May 1948 between the Philippines and Spain, Article IV of which stipu- 
lates that regular letters of appointment shall be duly signed and sealed 
by the head of state). Obviously in such cases the content or form of the 
consular commission must conform to the provisions of the convention in 
force. 

(5) The consular commission, together with the exequatur, is retained 
by the consul. It constitutes an important document which he can make 
use of at any time with the authorities of his district as evidence of his 
official position. 

(6) While the consular commission as above described constitutes the 
regular mode of appointment, the recent practice of states seems to an 
ever-increasing extent to permit less formal methods, such as a notification 
of the consul’s posting. It was therefore thought necessary to allow for 
this practice in Article 12, paragraph 3. 

(7) For the presentation of the consular commission, the diplomatic 
channel is prescribed by a large number of national laws and international 
conventions, for example the Havana Convention of 20 February 1928 
(Art. 4). This seems to be the normal method of obtaining the erequatur. 
Nevertheless, to take account also of the circumstances and eases in which 
the diplomatic channel cannot be used, and where another procedure would 
be appropriate, the text of paragraph 2 expressly states that, as well as 
the diplomatic channel, some ‘‘other appropriate channel’’ may be used. 


ARTICLE 13 


The exequatur 


Without prejudice to the provisions of Articles 14 and 16, heads of 
consular posts may not enter upon their duties until they have obtained 
the final recognition of the government of the state in which they are 
to exercise them. This recognition is given by means of an exequatur. 


Commentary 


(1) The exequatur is the act whereby the receiving state grants to the 
foreign consul final recognition, and thereby confers upon him the right to 
exercise his consular functions. Accordingly, the erequatur invests the 
consul with competence vis-i-vis the receiving state. The same term also 
serves for describing the document containing the recognition in question. 

(2) As is stipulated in Article 10, competence to grant the erequatur is 
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governed by the municipal law of the receiving state. In many states, the 
exequatur is granted by the head of the state if the consular commission is 
signed by the head of the sending state, and by the Minister of Foreign 
Affairs in other cases. In many states the erequatur is always granted by 
the Minister of Foreign Affairs. In certain countries, competence to grant 
the exrequatur is reserved to the government. 

(3) As is evident from Article 10, the form of the exequatur is likewise 
governed by the municipal law of the receiving state. As a consequence, 
it varies considerably. According to the information at the Commission’s 
disposal, the types of exequatur most frequently found in practice are 
granted in the form of: 


(a) A decree by the head of the state, signed by him and countersigned 
by the Minister of Foreign Affairs, the original being issued to the consul; 
(b) A deeree signed as above, but only a copy of which, certified by the 
Minister of Foreign Affairs, is issued to the consul; 
(c) A transcription endorsed on the consular commission, a method 
which may itself have several variants; 
(d) A notification to the sending state through the diplomatic channel. 


(4) In certain conventions the term ‘‘ezequatur’’ is used in its formal 
sense as referring only to the forms mentioned under (a) to (c) above. 
As allowance must also be made for cases in which the exequatur is granted 
to the consul in a simplified form, these conventions mention, besides the 
exequatur, other forms of final authorization for the exercise of consular 
functions (e.g., the Consular Convention of 12 January 1948, between 
Costa Rica and the United States, Article I), or else do not use the term 
““exequatur.’’ 

(5) As stated in the article on definitions, the term ‘‘erequatur”’ is used 
in this article, at least for the time being, to denote any final authorization 
granted by the receiving state to a foreign consul to exercise consular fune- 
tions in the territory of that state, whatever the form of such authorization. 
The reason is that the form is not per se a sufficient criterion for differen- 
tiating between acts which have the same purpose and the same legal 


significance. 

(6) Inasmuch as subsequent articles provide that the consul may obtain 
a provisional recognition before obtaining the exequatur (Article 14), or 
may be allowed to act as temporary head of post in the cases referred to 
in Article 16, the scope of the article is limited by an express reference to 
these two articles of the draft. 

(7) The grant of the erequatur to a consul appointed as head of a con- 
sular post covers ipso jure the members of the consular staff working under 
his orders and responsibility. It is therefore not necessary for consuls who 
are not heads of posts to present consular commissions and obtain erequa- 
turs. Notification by the head of a consular post to the competent authori- 
ties of the receiving state suffices to admit them to the benefits of the 
present articles and of the relevant agreements in foree. However, if the 
sending state wishes in addition to obtain an exequatur for one or more 
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consular officials with the rank of consul, there is nothing to prevent it 
making a request accordingly. 

(8) It is universally recognized that the receiving state may refuse the 
exequatur to a foreign consul. This right is recognized implicitly in the 
article and the Commission did not consider it necessary to state it ex- 
plicitly. 

(9) The only question in dispute is whether a state refusing the erequa- 
tur ought to communicate the reasons for the refusal to the government 
concerned. The Commission preferred, for the time being at least, not 
to deal with this question. The draft’s silence on the point should be inter- 
preted to mean that the question is left to the discretion of the receiving 
state, since, in view of the varying and contradictory practice of states, it 
is not possible to say that there is a rule requiring states to give the reasons 
for their decision in such a ease. 


ARTICLE 14 


Provisional recognition 


Pending delivery of the exequatur, the head of a consular post may 
be admitted on a provisional basis to the exercise of his functions and 
to the benefits of the present articles and of the relevant agreements 
in force. 


Commentary 


(1) The purpose of provisional recognition is to enable the consul to take 
up his duties before the erequatur is granted. The procedure for obtain- 
ing the erequatur takes some time, but the business handled by a consul 
will not normally wait. In these circumstances the institution of provi- 
sional recognition is a very useful expedient. This also explains why pro- 
visional recognition has become so prevalent, as can be seen from many 
eonsular conventions, including the Havana Convention of 1928 (Art. 6, 
par. 2). 

(2) It should be noted that the article does not prescribe a written form 
for provisional recognition. It may equally be granted in the form of an 
oral communication to the authorities of the sending state, including the 
consul himself. 

(3) Certain bilateral conventions go even further and permit a kind of 
automatic recognition, stipulating that consuls appointed as heads of posts 
shall be provisionally admitted as of right to the exercise of their functions 
and to the benefit of the provisions of the convention unless the receiving 
state objects. These conventions provide for the grant of provisional ree- 


ognition by means of a special act only in cases where this is necessary. 
The majority of the Commission considered that the formula used in the 
article was more suitable for a multilateral convention such as is contem- 


plated by the present draft. 
(4) By virtue of this article the receiving state will be under a duty to 
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afford assistance and protection to a consul who is recognized provisionally 
and to accord him the privileges and immunities conferred on heads of 
consular posts by the present articles and by the relevant agreements in 
force. 


ARTICLE 15 


Obligation to notify the authorities of the consular district 


The government of the receiving state shall immediately notify the 
competent authorities of the consular district that the consul is author- 
ized to assume his functions. It shall also ensure that the necessary 
measures are taken to enable the consul to carry out the duties of his 
office and to admit him to the benefits of the present articles and of 
the relevant agreements in force. 


Commentary 


(1) The grant of recognition, whether provisional or definitive, involves 
a twofold obligation for the government of the receiving state: 


(a) It must immediately notify the competent authorities of the consular 
district that the consul is authorized to assume his functions; 

(b) It must ensure that the necessary measures are taken to enable the 
consul to carry out the duties of his office and to enjoy the benefits of the 
present articles and of the relevant agreements in force. 


(2) Nevertheless, the commencement of the consul’s function does not de- 
pend on the fulfilment of these obligations. Should the government of the 
receiving state omit to fulfil these obligations, the consul could himself pre- 
sent his consular commission and his exequatur to the higher authorities of 
his district. 


ARTICLE 16 


Acting head of post 


1. If the position of head of post is vacant, or if the head of post is 
unable to carry out his functions, the direction of the consulate shall be 
temporarily assumed by an acting head of post whose name shall be 
notified to the competent authorities of the receiving state. 

2. The competent authorities shall afford assistance and protection 
to such acting head of post, and admit him, while in charge of the con- 
sular post, to the benefits of the present articles and of the relevant 
agreements in force on the same basis as the head of the consular post 
concerned. 


Commentary 


(1) The institution of acting head of a consular post has long since 
become part of current practice, as witness many national regulations con- 
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cerning consuls and a very large number of consular conventions. The text 
proposed therefore merely codifies the existing practice. 

(2) The function of acting head of post in the consular service corre- 
sponds to that of chargé d’affaires ad interim in the diplomatic service. 
In view of the similarity of the institutions, the text of paragraph 1 follows 
very closely that of Article 17 of the Draft Articles on Diplomatic Inter- 
course and Immunities. 

(3) It should be noted that the text leaves states quite free to decide the 
method of appointing the acting head of post, who may be chosen from any 
of the consular officials attached to either the particular consulate or an- 
other consulate of the sending state, or from the officials of a diplomatic 
mission of that state. Where no consular official is available to assume 
the direction of the consulate, one of the consular employees may be chosen 
as acting head of post (see the Havana Convention, Art. 9). The text also 
makes it possible, if the sending state considers this advisable, for the act- 
ing head of post to be designated prior to the occurrence preventing the 
head of post from carrying out his functions. 

(4) The word ‘‘temporarily’’ reflects the fact that the functions of act- 
ing head may not, except by agreement between the states concerned, be 
prolonged for so long a period that the acting head would in fact become 
permanent head. 

(5) The question whether the consul should be regarded as unable to 
carry out his functions is a question of fact to be decided by the sending 
state. Unduly rigid regulations on this point are not desirable. 


(6) The expression ‘‘competent authorities’’ means the authorities desig- 
nated by the law or by the government of the receiving state as responsible 
for the government’s relations with foreign consuls. 

(7) While in charge of the consular post, the acting head has the same 
functions and enjoys the same privileges and immunities as the head of 
the consular post. The question of the precedence of acting heads of posts 
is dealt with in Article 17, paragraph 5, of this draft. 


ARTICLE 17 


Precedence 


1. Consuls shall rank in each class according to the date of the grant 
of the exequatur. 

2. If the consul, before obtaining the exequatur, was recognized pro- 
visionally, his precedence shall be determined according to the date of 
the grant of the provisional recognition; this precedence shall be main- 
tained even after the granting of the exequatur. 

3. If two or more consuls obtained the exequatur or provisional recog- 
nition on the same date, the order of precedence as between them shall 
be determined according to the dates on which their commissions were 
presented. 

4. Heads of posts have precedence over consular officials not holding 
such rank. 
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5. Consular officials in charge of a consulate ad interim rank after all 
heads of posts in the class to which the heads of posts whom they re- 
place belong, and, as between themselves, they rank according to the 
order of precedence of these same heads of posts. 


Commentary 


(1) The question of the precedence of consuls, though undoubtedly of 
practical importance, has not as yet been regulated by international law. 
In many towns, consuls are members of a consular corps, and the question 
of precedence arises quite naturally within the consular corps itself, as well 
as in connexion with official functions and ceremonies. In the absence of 
international regulations, states have been free to settle the order of prece- 
dence of consuls themselves. There would appear to be, as far as the 
Commission has been able to ascertain, a number of uniform practices, 
which the present article attempts to codify. 

(2) It would seem that, according to a very widespread practice, career 
consuls have precedence over honorary consuls. This question is dealt with 
in Chapter III of the present draft. 

(3) Paragraph 5 establishes the precedence of acting heads of posts ac- 
cording to the order of precedence of the heads of posts whom they replace. 
This is justified by the nature of the ad interim function. It has undoubted 
practical advantages, in that the order of precedence can be established 


easily. 


ARTICLE 18 


Occasional performance of diplomatic acts 


In a state where the sending state has no diplomatic mission, a con- 
sul may, on an occasional basis, perform such diplomatic acts as the 
government of the receiving state permits in the particular circum- 


stances. 


Commentary 


(1) This article deals with the special position of the consul in a country 
in which the sending state has no diplomatic mission and in which the con- 
sul is the sole official representative of his state. It has been found in 
practice that the consul in such circumstances will occasionally have to 
perform acts which normally come within the competence of diplomatic 
missions and which are consequently outside the scope of consular fune- 
tions. Under this article, the consent, express or tacit, of the receiving 
state is essential for the performance of such diplomatic acts. 

(2) Unlike Article 19, this article is concerned only with the occasional 
performance of diplomatic acts. Such performance, even if repeated, does 
not affect the legal status of the consul or confer any right to diplomatic 
privileges and immunities. 
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ARTICLE 19 


Grant of diplomatic status to consuls 


In a state where the sending state has no diplomatic mission, a con- 
sul may, with the consent of the receiving state, be entrusted with diplo- 
matic functions, in which case he shall bear the title of consul-general- 
chargé d’affaires and shall enjoy diplomatic privileges and immunities. 


Commentary 


(1) This article provides for the case where the sending state wishes to 
entrust its consul with the performance not merely of occasional diplo- 
matic acts, as provided for in Article 18, but with diplomatic functions 
generally. In several countries the law makes provision for this possi- 
bility. It would seem that states are at the present day less prone than in 
the past to entrust consuls with diplomatic functions. But even if the 
practice is not now very common, the Commission considers that it should 


be mentioned in a general codification of consular intercourse and immu- 
nities. 

(2) Consuls entrusted with diplomatic functions have in the past borne 
a variety of titles: commissioner and consul-general, diplomatic agent and 
eonsul-general, chargé d’affaires-consul-general, or consul-general-chargé 
d’affaires. The Commission has adopted the last-named title as being the 
most in keeping with the function exercised by the consul in such cases. 

(3) The consul-general-chargé d’affaires must, in addition to having the 
exrequatur, at the same time be accredited by means of letters of credence. 
He enjoys diplomatic privileges and immunities. 

(4) The question was raised in the Commission whether the proper place 
for Article 19, and Article 18 too, would not be in the Draft Articles on 
Diplomatic Intercourse and Immunities. Since in both eases the consular 
function is predominant and gives the post its basic character, the Com- 
mission took the view that both articles ought to remain in the draft on 
consular intercourse and immunities. 


ARTICLE 20 


Withdrawal of exequatur 


1. Where the conduct of a consul gives serious grounds for com- 
plaint, the receiving state may request the sending state to recall him 
or to terminate his functions, as the case may be. 

2. If the sending state refuses, or fails within a reasonable time, to 
comply with a request made in accordance with paragraph 1 of this 
article, the receiving state may withdraw the exequatur from the consul. 

3. A consul from whom the exeguatur has been withdrawn may no 
longer exercise consular functions. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 55 


Commentary 


(1) It is customary to signify the revocation of the receiving state’s 
recognition of a consul by the withdrawal of his erequatur, though the 
destruction or return of the document evidencing the grant of the eze- 
quatur is not required. 

(2) It should be noted that, according to the terms of the article, the 
withdrawal of the erequatur must always be preceded by a request to the 
sending state for the recall of the consul or for the termination of his fune- 
tions. This latter expression refers mainly to the case where the consul 
is a national of the receiving state, as honorary consuls often are. 

(3) The right of the receiving state to make the request referred to in 
paragraph 1 is restricted to eases where the conduct of the consul has given 
serious grounds for complaint. Consequently, the withdrawal of the eze- 
quatur is an individual measure which may only be taken in consequence 
of such conduct. The obligation to request the recall of the consul or the 
termination of his functions before proceeding to withdraw the exrequatur 
constitutes some safeguard against an arbitrary withdrawal which might 
cause serious prejudice to the sending state by abruptly or unjustifiably 
interrupting the performance of consular functions in matters where more 
or less daily action by the consul is absolutely essential (e.g., various trade 
and shipping matters, the issue of visas, attestation of signatures, transla- 
tion of documents, ete.). 

(4) In the event of the withdrawal of the erequatur, the consul con- 
cerned ceases to be entitled to exercise consular functions. In addition, he 
loses the benefits of the present articles and of the relevant agreements in 
force. The question whether the consul continues in such circumstances 
to enjoy consular immunities until he leaves the country or until the lapse 
of a reasonable period within which to wind up his affairs will be dealt 
with in a separate article. 


ARTICLE 21 


Appointment of the consular staff 


Subject to the provisions of Articles 11, 22 and 23 the sending state 
may freely appoint the members of the consular staff. 


Commentary 


(1) The receiving state’s obligation to accept the necessary number of 
consular officials and employees of the consulate flows from the agreement 
by which that state gave its consent to the establishment of consular inter- 
course, and in particular its consent to the establishment of the consulate. 
The issue of the exrequatur to the head of consular post is not enough to 
ensure the smooth operation of the consulate, for the consul cannot dis- 
charge the many tasks involved in the performance of the consular function 


1961] OFFICIAL DOCUMENTS 257 
without the help of colleagues, whose qualifications, rank and number will 
depend on the importance of the consulate. 

(2) This article is concerned only with the subordinate staff who assist 
the head of post in the performance of the consular functions. The pro- 
cedure relating to the appointment of the head of consular post, to his 
recognition by the receiving state, and to the withdrawal of such recog- 
nition, has been dealt with in previous articles of the draft. 

(3) The staff of a consulate is divided into two categories: 


(a) The consular officials, 7.e., persons who belong to the consular serv- 
ice and exercise a consular function; 

(b) The employees of the consulate, i.e., persons who perform adminis- 
trative or technical work, or belong to the service staff. 


(4) The sending state is free to choose the members of the consular staff. 
But there are exceptions to this rule, as appears from the proviso in 
Article 21. 


(a) As stipulated in Article 11, consular officials may be appointed from 
amongst the nationals of the receiving state only with the express consent 
of that state. 

(b) Article 22, which gives the receiving state the right to limit the size 
of the consular staff in certain circumstances, is another exception. 

(c) A third exception to the rule laid down in Article 21 consists in the 
faculty of the receiving state, under Article 23, at any time to declare a 
member of the consular staff not acceptable, or if necessary to refuse to 
recognize him as such. 


(5) The right to appoint to the consulate the necessary number of con- 
sular officials and consulate employees is expressly provided for in certain 
recent consular conventions, in particular the Conventions concluded by 
the United Kingdom with Norway on 22 February 1951 (Article 6), with 
France on 31 December 1951 (Article 3, paragraph 6), with Sweden on 14 
March 1952 (Article 6), with Greece on 17 April 1953 (Article 6), with 
Mexico on 20 March 1954 (Article 4, paragraph 1), with Italy on 1 June 
1954 (Article 4), and with the Federal Republic of Germany on 30 July 
1956 (Article 4, paragraph 1). 

(6) The free choice of consular staff provided for in Article 21 naturally 
does not in any way imply exemption from visa formalities in the receiving 
state in eases where a visa is necessary for admission to that state’s 
territory. 


ARTICLE 22 


Size of the staff 


In the absence of a specific agreement as to the size of the consular 
staff, the receiving state may refuse to accept a size exceeding what is 
reasonable and normal, having regard to circumstances and conditions 
in the consular district, and to the needs of the particular consulate. 


258 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


Commentary 


(1) The Special Rapporteur did not include this provision in his origi- 
nal draft (A/CN.4/L.86), beeause he was of the opinion that the question 
dealt with in Article 10, paragraph 1, of the Draft Articles on Diplomatic 
Intercourse and Immunities did not arise in the case of consulates, the staff 
of which is usually much smaller. 

(2) Nevertheless, the majority of the members of the Commission, al- 
though recognizing that on this question there were differences of a prac- 
tical nature between diplomatic missions and consulates, considered that it 
was advisable for the time being to recognize the receiving state’s compe- 
tence to settle the question of the size of staff, and that it was therefore 
desirable to follow in this respect the text of Article 10 of the Draft Articles 
on Diplomatic Intercourse and Immunities. 

(3) This article relates to the case in which the receiving state considers 
that the size of the consular staff has been unduly increased. If the receiv- 
ing state considers that the consular staff is too large, it should first try 
to reach an agreement with the sending state. If these efforts fail, then, 
in the opinion of most members of the Commission, it should have the right 
to limit the size of the sending state’s consular staff. 

(4) This right of the receiving state is not, however, absolute, for such 
state is obliged to take into account not only the conditions prevailing in 
the consular district, but also the needs of the consulate concerned, 7.e., it 
must apply objective criteria, one of the most decisive being the consulate’s 
needs. Any decision by the receiving state tending to limit the size of the 
consular staff should, in the light of the two criteria mentioned in the pres- 
ent article, remain within the limits of what is reasonable and normal. 


ARTICLE 23 


Persons deemed unacceptable 


1. The receiving state may at any time notify the sending state that 
a member of the consular staff is not acceptable. In that event, the 
sending state shall, as the case may be, recall the person concerned or 
terminate his functions with the consulate. 

2. If the sending state refuses or fails within a reasonable period to 
carry out its obligations under paragraph 1 of this article, the receiving 
state may refuse to recognize the person concerned as a member of 
the consular staff. 


Commentary 


(1) This article, which is concerned only with the consular staff, gives 
the receiving state the right at any time to declare any member of the con- 
sular staff unacceptable. The sending state is then obliged to recall the 
person concerned or to terminate his functions, as the case may be. 

(2) Paragraph 1 takes into account two different situations which may 
arise. First of all, in the case of a newly-appointed consular official or 
employee of the consulate, the receiving state, if it has objections to the 
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appointment, may, at the time when it learns of the appointment, and in 
particular when it is notified thereof, inform the sending state that the 
person in question is not acceptable. In some circumstances, it may do this 
even before the person concerned has arrived in the country to take up his 
duties at the consulate. On the other hand, in the case of a member of the 
consular staff who is already exercising his functions in the receiving state, 
the latter may, in the circumstances under consideration, ask the sending 
state to recall the person in question or to terminate his functions. This 
last phrase relates particularly to the cases in which the person concerned 
is a national of the receiving state or to cases in which, although a national 
of the sending state, he was in permanent residence in the territory of the 
receiving state before being appointed to the sending state’s consulate. 

(3) The expression ‘‘not acceptable’’ used in this article corresponds to 
the phrase persona non grata which is customarily used where diplomatic 
personnel are concerned. 

(4) Paragraph 2 provides that, if the sending state refuses to carry out 
the obligation specified in paragraph 1, or fails to carry it out within a 
reasonable time, the receiving state may refuse to recognize the person 
concerned as a member of the consular staff. This means that the per- 
son concerned will cease to enjoy any consular privileges and immunities 
except in respect of acts performed in the exercise of official functions and, 
should the case arise, may even be expelled from the territory of the re- 
ceiving state. 

(5) Like the Draft Articles on Diplomatic Intercourse and Immunities 
(Article 8), the article is silent on the question whether, in declaring a 
member of the consular staff not acceptable, the receiving state must give 
reasons for its decision. The absence of any express provision on this 
point can only be interpreted as meaning that it is left entirely to the dis- 
cretion of the receiving state whether or not to disclose the reasons for 
its action. 

(6) However, even though the text contains no provision on this point, 
the receiving state should not declare a member of the consular staff un- 
acceptable without having sufficient reason for doing so. It would be 
inconsistent with the obligations assumed by the receiving state in consent- 
ing to the establishment of the consulate in its territory, if it arbitrarily 
declared a member of the consular staff, or perhaps even all the members 
of the staff, unacceptable. 

(7) In the wording originally proposed by the Special Rapporteur, this 
article stated that the right provided for in paragraph 1 might be exercised 
in cases where the behaviour of a member of the consular staff gave serious 
grounds for complaint. A similar stipulation appears in some consular 
conventions and may be justified by the fact that the staff of a consulate 
is usually much smaller than that of a diplomatic mission. That being so, 
the enforced withdrawal of any member of the consular staff may interfere 
much more seriously with the discharge of the consular function than the 
withdrawal of a member of a diplomatic mission would interfere with the 
functioning of the mission. 
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(8) Nevertheless many members of the Commission raised objections 
against the insertion of the aforesaid condition, which they thought went 
too far. Some of these members considered in particular that the obliga- 
tion contained in the proposed text, obliging the receiving state to indicate 
the reasons for which the conduct of a member of the consulate gives serious 
grounds for complaint, was neither in the interests of the two states in 
question, nor in the interests of the officials or employees envisaged by such 
a provision. For the members of the consulate, it was thought preferable 
to follow the same procedure as that provided by Article 8 of the Draft 
Articles on Diplomatic Intercourse and Immunities. In order to facilitate 
agreement on this point, the Special Rapporteur withdrew the words 
‘‘whose conduct gives serious grounds for complaint.’’ 


ARTICLE 24 


Notification of the arrival and departure of members of the consulate, 
members of their families and members of the private staff 


1. The Ministry of Foreign Affairs of the receiving state, or the au- 
thority designated by that Ministry, shall be notified of: 


(a) The arrival of members of the consulate after their appointment 
to the consulate, and their final departure or the termination of their 
functions with the consulate; 

(b) The arrival and final deparure of a person belonging to the 
family of a member of the consulate and, where appropriate, the fact 
that a person joins the family or leaves the household of a member of 
the consulate; 

(c) The arrival and final departure of members of the private staff 
in the employ of persons referred to in sub-paragraph (a) of this para- 
graph and, where appropriate, the fact that they are leaving the em- 
ploy of such persons. 


2. A similar notification shall be given whenever members of the con- 
sular staff are locally engaged or discharged. 


Commentary 


(1) This article imposes on the sending state the obligation to notify the 


receiving state of: 


(a) The arrival of members of the consulate after being appointed to 


the consulate ; 
(bo) Their departure or the termination of their functions with the con- 


sulate ; 
(c) The arrival of members of the families of members of the consulate ; 


(d) The arrival of members of the private staff of members of the con- 


sulate ; 
(e) Cases in which persons referred to in sub-paragraph (c) cease to 
belong to the household of members of the consulate; 
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(f) Cases in which members of the private staff cease to be employed 
by members of the consulate; 

(g) Cases of the local appointment or dismissal of members of the con- 
sular staff. 


(2) The receiving state has, in effect, an interest in knowing at all times 
what persons belong to the consulate of the sending state, since these per- 
sons, though in varying degrees, may claim the benefit of consular privi- 
leges and immunities. 

(3) It should be noted that the enjoyment of consular privileges and 
immunities is not conditional on notification, except in the case of persons 
who were in the territory of the receiving state at the time of their appoint- 
ment or at the time when they entered the household of a member of the 
consulate (Article 51 of this draft). 

(4) Save as otherwise provided by the legislation of the receiving state, 
the notification is addressed to the Ministry of Foreign Affairs, which may 
however designate some other authority to which the notifications referred 
to in Article 24 are to be addressed. 

(5) The obligation stipulated in the present article has a counterpart in 
Article 43, at least as far as concerns members of the consulate, members of 
their families and their private staff who are not nationals of the receiving 
state. It consists in the exemption from obligations in the matter of the 
registration of aliens and residence and work permits. 

(6) This article corresponds to Article 9 of the Draft Articles on Diplo- 
matic Intercourse and Immunities. 


SECTION II: END OF CONSULAR FUNCTIONS 


ARTICLE 25 


Modes of termination 


1. The functions of the head of post shall be terminated in the follow- 
ing events, amongst others: 


(a) His recall or discharge by the sending state; 
(6) The withdrawal of his exequatur; 
(c) The severance of consular relations. 


2. Except in the case referred to in paragraph 1(6) of this article, 
the functions of consular officials other than the head of post shall be 
terminated on the same grounds. In addition, their functions shall 
cease if the receiving state gives notice under Article 23 that it con- 
siders them to be terminated. 


Commentary 


(1) This article deals with the modes of termination of the functions of 
the members of the consulate. The enumeration in paragraph 1 is not ex- 
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haustive, and it contains only the most common causes. The functions 
may also be terminated by other events, e.g., the death of the consular offi- 
cial or employee, the extinction of the sending state, or the incorporation 
of the consular district into another state. The events terminating the 
functions of a member of the consulate are sometimes set out in inter- 


national consular conventions. 

(2) The distinction between the termination of the functions of the head 
of post and the termination of the functions of other consular officials is 
justified by the differences in the manner of their appointment and in the 
manner in which their functions may be terminated. 


ARTICLE 26 


Maintenance of consular relations in the event of the severance 
of diplomatic relations 


The severance of diplomatic relations shall not ipso facto involve 
the severance of consular relations. 


Commentary 


This article sets forth a generally accepted rule of international law. 
It is understood that this article may later be combined with the provision 
of Article 2, paragraph 2, if the Commission approves the latter. 


ARTICLE 27 


Right to leave the territory of the receiving state and 
facilitation of departure 


1. Subject to the application of the provisions of Article 40, the 
receiving state shall allow the members of the consulate whose functions 
have terminated, the members of their families and the private staff 
in their sole employ, to leave its territory even in case of armed conflict. 

2. The receiving state shall grant to all the persons referred to in 
paragraph 1 of this article the necessary facilities for their departure 
as soon as they are ready to leave. It shall protect them up to the 
moment when they leave its territory. If need be, the receiving state 
shall place at their disposal the necessary means of transport for them- 
selves and their personal effects. 

3. The provisions of paragraph 2 of this article shall not apply where 
a member of the consulate is discharged locally by the sending state. 


Commentary 


(1) In the past, consuls whose functions had terminated have often been 
prevented from leaving the territory, particularly in the ease of armed 
conflict. Their right to leave the territory after the termination of their 
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functions in the case of armed conflict has even been questioned as a matter 
of doctrine. Accordingly, the Commission considered it indispensable to 
provide in paragraph 1 of this article that the sending state has a right 
for the members of its consulate, the members of their families, and the 
private staff in their sole employ, to depart from the territory of the 
receiving state. 

(2) The expression ‘‘as soon as they are ready to leave’’ used in para- 
graph 2 of the article, should be interpreted to mean that the receiving 
state should accord to the persons referred to in this article the time neces- 
sary to prepare for their departure and to arrange for the transport of 
their personal property and effects. 

(3) This article corresponds to Article 42 of the Draft Articles on Diplo- 
matic Intercourse and Immunities. In view of the differences between the 
legal status of the members of diplomatic missions and that of consular 
officials and employees, more explicit and detailed provisions have had to 
be included in the present article. 

(4) By virtue of Article 50 of this draft, the article does not apply to 


persons who are nationals of the receiving state. 
ARTICLE 28 


Protection of consular premises and archives and of the interests 
of the sending state 


1. In the event of the severance of consular relations between the 
sending state and the receiving state, 


(a) The receiving state shall, even in case of armed conflict, respect 
and protect the consular premises, together with the consular property 
and archives; 

(6) The sending state may entrust the custody of the consular prem- 
ises and of the consular property and archives to the consulates or 
diplomatic mission of a third state acceptable to the receiving state; 

(c) The sending state may entrust the protection of its interests to 
the consulates or diplomatic mission of a third state acceptable to the 


receiving state. 


2. The provisions of paragraph 1 of the present article shall apply 
also if a consulate of the sending state is closed temporarily or per- 
manently, and the sending state has no diplomatic mission and no other 
consulate in the receiving state. 

3. If the sending state is not represented in the receiving state by a 
diplomatic mission, but has another consulate in that state, that con- 
sulate may be entrusted with the custody of the archives of the con- 
sulate which has been closed and, with the consent of the receiving 
state, with the exercise of consular functions in the district of that 


consulate. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


Commentary 


(1) In the case referred to in paragraph 2 of this article, the sending 
state may entrust the custody of the consular archives to the consulate or 
diplomatic mission of a third state acceptable to the receiving state, unless 
it decides to evacuate the archives. 

(2) If a consulate has been temporarily or permanently closed in the 
receiving state, a fresh agreement between the receiving state and the send- 
ing state is necessary for the purpose of the provisional or permanent 
transfer of the consular functions of the closed consulate to another con- 
sulate of the sending state in the receiving state. 

(3) This article corresponds to Article 43 of the Draft Articles on 
Diplomatic Intercourse and Immunities. 


CuHaptTer II. CoNSULAR PRIVILEGES AND IMMUNITIES 
ARTICLE 29 


Use of the national flag and of the state coat-of-arms 


1. The consulate shall have the right to fly the national flag and to 
display the state coat-of-arms, with an inscription identifying the con- 
sulate, on the building occupied by the consulate, and at or near the 
entrance door. 


2. The head of post shall have the right to fly the national flag on his 
means of transport. 


Commentary 


(1) This provision predicates in the first place the right to fly the 
national flag on the building in which the consulate is housed, and to dis- 
play the state coat-of-arms with an inscription identifying the consulate, 
on the same building, and at or near the entrance door. This right, which 
is vested in the sending state, is confirmed by numerous consular conven- 
tions and must be regarded as being based on a rule of customary inter- 
national law. It is commonly admitted that the inscription appearing on 
the coat-of-arms of the sending state may also be in the official language, 
or one of the official languages, of that state. 

(2) In the ease where the whole of the building is used for the purposes 
of the consulate, the national flag may be flown not only on the building 
but also within its precincts. The right to use the national flag is embodied 
in many national regulations. 

(3) A study of the consular conventions shows that the right of the head 
of consular post to fly the national flag on his means of transport is recog- 
nized by a large number of states. This practice may therefore be regarded 
as establishing a rule of general international law. As the actual text of 
the article shows, the means of transport in question must be individual 
ones, such as motor vehicles, vessels of all kinds used exclusively by the 
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head of consular post, aircraft belonging to the consulate, ete. Accord- 
ingly, this right is not exercisable when the head of consular post uses 
public means of transport (trains, ships and boats, commercial aircraft). 

(4) Besides the head of post who has received the exequatur (Article 13) 
or provisional recognition (Article 14), an acting head of post (Article 
16) may also exercise the privilege referred to in paragraph 3 of this 


commentary. 

(5) The consular regulations applied by some states provide for the use 
of a consular flag (fanion) by their consuls. Article 29 should be inter- 
preted as applying to these cases also. 

(6) The duty of the receiving state to permit the use of the national flag 
of the sending state implies the duty to provide for the protection of that 
flag. Some conventions stipulate that consular flags are inviolable (e.g., 
the Convention of Caracas of 1911, Article III, paragraph 1). 

(7) In connexion with this article, the question was raised of what 
would be the relations between its provisions, once they have been adopted 
and incorporated in a multilateral convention, and municipal law. Some 
members of the Commission considered that the article should not be 
drafted in terms capable of being interpreted as placing upon the receiving 
state the obligation to enforce even as against the owner of the building 
in which the consulate is housed the right of the sending state under 
Article 29. In their opinion, the receiving state’s obligation should not be 
so far-reaching as to require that state to ensure the exercise of the right 
in question in every particular case. This view was opposed by those who 
maintained that any state which has accepted an international undertaking 
is bound to put into effect rules of domestic law for the purpose of ensuring 
the implementation of that undertaking. Other members of the Commis- 
sion, without expressing any definite opinion on this point, considered that 
the question raised no difficulty in practice since it could be settled in con- 
nexion with the lease. For these reasons, the Commission did not think 
it necessary to examine the problem of the reiationship between an inter- 
national treaty and municipal law, as that problem will be discussed and 
resolved within the framework of the law of treaties. 

(8) This article corresponds to Article 18 of the Draft Articles on 
Diplomatic Intercourse and Immunities. 


SECTION I. CONSULAR PREMISES AND ARCHIVES 
ARTICLE 30 


Accommodation 


The sending state has the right to procure on the territory of the 
receiving state, in accordance with the internal law of the latter, the 
premises necessary for its consulates. The receiving state is bound to 
facilitate, as far as possible, the procuring of suitable premises for such 
consulates. 
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Commentary 


(1) The right to procure on the territory of the receiving state the prem- 


ises necessary for a consulate derives from the agreement by which that 
state gives its consent to the establishment of the consulate. The reference 
in the text of the article to the internal law of the receiving state signifies 
that the sending state may procure premises only in the manner laid down 
by the internal law of the receiving state. That internal law may however 


contain provisions prohibiting the acquisition of the ownership of premises 
by aliens or by foreign states, so that the sending state may be obliged to 
rent premises. Even in this case, the sending state may encounter legal 
or practical difficulties. Hence, the Commission decided to include in the 
draft an article making it obligatory for the receiving state to facilitate, 
as far as possible, the procuring of suitable premises for the consulate of 
the sending state. This obligation does not extend to the residence of 
members of the consular staff, for such a duty would be too onerous for 


the receiving state. 
(2) As compared with Article 19 of the Draft Articles on Diplomatic 


Intercourse and Immunities, the wording of this article was modified so as 


not to impose an unduly heavy burden on receiving states which have a 
large number of consulates in their territory, and also to make allowance 
for the fact that states tend to lease rather than purchase premises when 
seeking accommodation for their consulates in the receiving state. 


ARTICLE 31 


Inviolability of the consular premises 


1. The consular premises shall be inviolable. The agents of the re- 
ceiving state may not enter them, save with the consent of the head 


of post. 
2. The receiving state is under a special duty to take all appropriate 
steps to protect the consular premises against any intrusion or damage, 
and to prevent any disturbance of the peace of the consulate or impair- 
ment of its dignity. 
3. The consular premises and their furnishings shall be immune from 
any search, requisition, attachment or execution. 


Commentary 


(1) The consular premises comprise any building or any part of a 
building which is used for the purposes of a consulate, whether the build- 


ing is owned by the sending state or by a third party acting on its account, 


or whether the premises are occupied under a lease. If the consulate uses 
an entire building for its purposes, the consular premises also comprise the 


surrounding land and the appurtenances, including the garden, if any; 


for the appurtenances are an integral part of the building and are gov- 
erned by the same rules. It is hardly conceivable that the appurtenances 
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should be governed by rules different from those applicable to the building 
to which they are attached. 

(2) The inviolability of the consular premises is a prerogative granted 
to the sending state by reason of the fact that the premises in question are 
used as the seat of its consulate. 

(3) The article places two obligations on the receiving state. In the 
first place, that state must prevent its agents from entering the consular 
premises unless they have previously obtained the consent of the head of 
post (paragraph 1). Secondly, the receiving state is under a special duty 
to take all appropriate steps to protect the consular premises against any 
intrusion or damage, and to prevent any disturbance of the peace of the 
consulate or impairment of its dignity (paragraph 2). The expression 
‘special duty’’ is used to emphasize that the receiving state is required to 
take steps going beyond those normally taken in the discharge of its general 
duty to maintain public order. 

(4) Paragraph 3 of the article provides that the consular premises must 
not be entered even in pursuance of an order made by a judicial or admin- 
istrative authority. The paragraph states that the consular premises, in- 
cluding their furnishings and fittings, are immune from any search, requisi- 
tion, attachment or execution. This immunity naturally includes immunity 
from military requisitioning and billeting. 

(5) If the consulate uses rented premises, measures of execution against 
the private owner are permissible, but only in so far as they do not neces- 
sitate entry upon the premises of the consulate. 

(6) By reason of Article 28 of the present draft, the inviolability of the 
consular premises will subsist even in the event of the severance of con- 
sular relations or of the permanent or temporary closure of the consulate. 

(7) The present article follows mutatis mutandis the terms of Article 
20 of the Draft Articles on Diplomatic Intercourse and Immunities. 

(8) The principle of the inviolability of the consular premises is recog- 
nized in numerous consular conventions, including the following: Cuba- 
Netherlands, 31 December 1913 (Article 5); Albania—France, 5 February 
1920 (Article 6) ; Czechoslovakia—Italy, 1 March 1924 ( Article 9) ; Greeece— 
Spain, 23 September 1926 (Article 9); Poland—Yugoslavia, 6 March 1927 
(Article VIII) ; Germany—Turkey, 28 May 1929 (Article 6); Costa Rica- 
United States of America, 12 January 1948 (Article VI); Philippines— 
Spain, 20 May 1948 (Article IX, paragraph 2); the consular conventions 
concluded by the United Kingdom with Norway on 22 February 1951 
(Article 10, paragraph 4), with France on 31 December 1951 (Article 11, 
paragraph 1), with Sweden on 14 March 1952 (Article 10, paragraph 4), 
with Greece on 17 April 1953 (Article 10, paragraph 3), with Mexico on 
20 Mareh 1954 (Article 10, paragraph 3) and with the Federal Republic 
of Germany on 30 July 1956 (Article 8, paragraph 3); the conventions 
concluded by the Union of Soviet Socialist Republies with the Hungarian 
People’s Republic on 24 August 1957 (Article 12, paragraph 2), with the 
Mongolian People’s Republic on 28 August 1957 (Article 13, paragraph 2) 
with the Romanian People’s Republic on 4 September 1957 (Article 9, 
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paragraph 2), with the People’s Republie of Albania on 18 September 1957 


(Article 3, paragraph 2), with the People’s Republic of Bulgaria on 16 
December 1957 (Article 13, paragraph 2), with the Federal Republic of 
Germany on 25 April 1958 (Article 14, paragraph 3), with Austria on 28 
February 1959 (Article 13, paragraph 2), with the Democratic Republic of 
Viet-Nam on 5 June 1959 (Article 13, paragraph 2) and with the People’s 
Republic of China on 23 June 1959 (Article 13, paragraph 2); the Con- 
sular Convention of 23 May 1957 between Czechoslovakia and the German 


Democratic Republic (Article 5, paragraph 2); and the Havana Conven- 


tion of 1928 regarding consular agents (Article 18). 
(9) Some bilateral consular conventions even recognize the inviolability 


of the consul’s residence. The municipal laws of some (though of very 
few) countries also recognize the inviolability of the consul’s residence. 


ARTICLE 32 


Exemption from taxation in respect of the consular premises 


The sending state and the head of post shall be exempt from all taxes 
and dues levied by the receiving state or by any territorial or local au- 
thority in respect of the consular premises, whether owned or leased, 
other than such as represent payment for specific services rendered. 


Commentary 


(1) The exemption provided for in Article 32 relates to the taxes and 
dues which, but for the exemption, would, under the legislation of the 
receiving state, be leviable on the consular premises owned or leased by 
the sending state or by the head of consular post. The exemption covers 
the taxes and dues charged on the contract of sale, or on the lease, and also 


those charged on the building and rents. 

2) The exemption to which this article relates is an exemption tn rem 
affecting the actual building acquired or leased by the sending state, even 
if the entity entitled to claim the exemption is the sending state or the 
head of consular post. In point of fact, if this provision was interpreted as 
according exemption from taxation only to the sending state and head of 
consular post, but not to the building as such, the owner could charge these 
taxes and dues to the sending state or head of post under the contract of 
sale or lease, and the whole purpose which this exemption sets out to 


at 


achieve would in practice be defeated. 
(3) The expression ‘‘any territorial or local authority’’ means any one 


of the territorial or political subdivisions of the state: state (in a federal 


state), autonomous republic, canton, province, county, region, department, 


district, commune, municipality, ete. 

(4) This exemption is subject to an exception indicated in the final 
phrase of the article in respect of taxes and dues which represent payment 
for specific services, e.g., the tax on radio and television sets, taxes on water, 


electricity, gas consumption, ete. 
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(5) The article repeats mutatis mutandis the text of Article 21 of the 
Draft Articles on Diplomatic Intercourse and Immunities. 


ARTICLE 33 


Inviolability of the consular archives, and documents and 
official correspondence of the consulate 


The consular archives, the documents and the official correspondence 
of the consulate shall be inviolable. 


Commentary 


(1) This article lays down one of the essential rules relating to consular 
privileges and immunities, recognized by customary international law. 
While it is true that the inviolability of the consular archives and of the 
documents and the official correspondence of the consulate (hereinafter 
designated as the papers of the consulate) is to some extent guaranteed by 
the inviolability of the consular premises (Article 31), the papers of the 
consulate must as such be inviolable wherever they are, even, for example, 
if a member of the consulate is carrying them on his person, or if they have 
to be taken away from the consulate owing to its closure or on the occasion 
of a removal. For the reasons given, and because of the importance of 
this rule for the exercise of the consular function, the Commission consid- 
ered it necessary that it should form the subject of a separate article. 

(2) The expression ‘‘archives .. . of the consulate’’ means the chancery 
documents and other papers, together with any furniture intended for 
their custody (Article 1, paragraph (e) 

(3) The term ‘‘documents’’ means any papers which do not come under 
the heading of ‘‘ official correspondence,’’ e.g., memoranda drawn up by the 
consulate. It is clear that ‘‘civil status’’ documents, such as certificates 
of birth, marriage or death issued by the consul, and documents such as 
manifests drawn up by the consul in the exercise of his functions, cannot be 
described for the purposes of this article as documents entitled to inviola- 
bility, for these certificates, manifests, etc., are issued to the persons con- 
cerned or to their representatives as evidence of certain legal acts or events. 

(4) The expression ‘‘ official correspondence’’ means all correspondence 
sent by the consulate, or addressed to it by the authorities of the sending 
state, the receiving state or a third state. 

(5) This article corresponds to Article 22 and Article 25, paragraph 2, 
of the Draft Articles on Diplomatic Intercourse and Immunities. The 
Commission considered it necessary to combine the provisions relating to 
the consular archives, the documents and the official correspondence of the 
consulate in a single article, not only because of the similarity of what is 
protected, but also because of the legal status of consular officials, who, 


unlike diplomatie agents, enjoy only a limited personal inviolability and 


are subject to the jurisdiction of the receiving state in respect of all acts 
other than those performed in the exercise of their official duties. 
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(6) The papers of the consulate enjoy inviolability even before the 
exequatur or special authorization is issued to the consul, for the inviola- 
bility is an immunity granted to the sending state and not to the consular 


official personally. 


SECTION II: FACILITATION OF THE WORK OF THE CONSULATE, 
AND COMMUNICATION 


FREEDOM OF MOVEMENT 


ARTICLE 34 


Facilitation of the work of the consulate 


The receiving state shall accord full facilities for the performance of 
the consular functions. 


Commentary 


(1) This article, which follows the terms of Article 23 of the Draft 
Articles on Diplomatic Intercourse and Immunities, was inserted because 
the consulate needs the assistance of the government and authorities of the 
receiving state, both during its installation and in the exercise of its fune- 
tions. Consuls could not successfully carry out any of the functions enu- 
merated by way of example in Article 4 without the assistance of the 
authorities of the receiving state. The obligation which this article imposes 
on the receiving state is moreover in its own interests, for the smooth 
functioning of the consulate helps to develop consular intercourse between 
the two states concerned. 

(2) It is diffieult to define the facilities which this article has in view, 
for this depends on the circumstances of each particular ease. It should, 
however, be emphasized that the obligation to provide facilities is confined 
to what is reasonable, having regard to the given circumstances. 


ARTICLE 35 


Freedom of movement 


Subject to its laws and regulations concerning zones, entry into 
which is prohibited or regulated for reasons of national security, the 
receiving state shall ensure to all members of the consulate freedom 
of movement and travel in its territory. 


Commentary 


The Special Rapporteur did not propose any article relating to freedom 
of movement, because he considered that, since the consular district is 
usually rather small and only in very exceptional cases comprises the whole 
territory of the state, such a provision was unnecessary. He based his 
view on an analysis of the bilateral conventions, which contain no provi- 
sions of this kind. Some of the members of the Commission shared the 
Special Rapporteur’s view, but the majority took the view that the con- 
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sulate could not properly discharge its duties unless its members were as- 
sured of the same freedom of movement as the members of diplomatic 
missions. The majority was therefore in favour of including in the pres- 
ent draft a rule similar to that contained in Article 24 of the Draft Articles 
on Diplomatic Intercourse and Immunities. 


ARTICLE 36 


Freedom of communication 


1. The receiving state shall permit and protect free communication 
on the part of the consulate for all official purposes. In communicating 
with the government, the diplomatic missions and the other consulates 
of the sending state, wherever situated, the consulate may employ all 
appropriate means, including diplomatic or other special couriers, the 
diplomatic or consular bag and messages in cipher. 

2. The bags containing the consular correspondence shall not be 
opened or detained. 

3. These bags, which must bear visible external marks of their char- 
acter, may only contain documents or articles intended for official use. 


Commentary 


(1) This article predicates a freedom essential for the discharge of con- 
sular functions; and, together with the inviolability of consular premises 
and that of the consulate’s official archives, documents and correspondence, 
it forms the foundation of all consular law. 

(2) By the terms of paragraph 1, freedom of communication is to be 
accorded ‘‘for all official purposes.’’ This expression relates to communi- 
cation with the government of the sending state; with the authorities of that 
state, and, more particularly, with its diplomatic missions and other con- 
sulates, wherever situated ; with the diplomatic missions and consulates of 
other states; and, lastly, with international organizations. 

(3) As regards the means of communication, the article specifies that 
the consulate may employ all appropriate means, including diplomatic or 
other special couriers, the diplomatic or consular bag, and messages in 
cipher. In drafting this article, the Commission based itself on existing 
practice, which is as a rule to make use of the diplomatic courier service, 
1.€., of the couriers dispatched by the Ministry of Foreign Affairs of the 
sending state or by a diplomatic mission of the latter. Such diplomatic 
couriers maintain the consulate’s communications with the diplomatic mis- 
sion of the sending state, or with an intermediate post acting as a collecting 
and distributing centre for diplomatic mail; with the authorities of the 
sending state; or even with the sending state’s diplomatic missions and 
consulates in third states. In all such cases, the rules governing the dis- 
patch of diplomatic couriers, and defining their legal status, are applicable. 
The consular bag may either be part of the diplomatic bag, or may be 
earried as a separate bag shown on the diplomatic courier’s waybill. This 
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last procedure is preferred where the consular bag has to be transmitted 
to a consulate en route 

(4) However, by reason of its geographical position, a eonsulate may 
have to send a special courier to the seat of the diplomatie mission or even 


to the sending state, particularly if the latter has no diplomatie mission 


in the receiving state. The text proposed by the Commission provides for 
this contingency. The special courier must enjoy the same proteetion In 
the receiving state as the diplomatie eourier. He enjoys inviolability of 


person and is not liable to any form of arrest or detention. He must be 
provided with a document certifying his status as a speeial courier 

(5) The consular bag referred to in paragraph 1 of the article may be 
defined as a bag (sack, box, wallet, envelope or any sort of package) ¢con- 
taining documents or articles, or both, intended for official purposes. The 
consular bag must not be opened or detained. This rule, set forth in 
paragraph 2, is the logical corollary of the rule providing for the inviola- 
bility of the consulate’s official correspondence, archives and documents, 
which is the subject of Article 33 of the draft. As is specified in para- 
graph 3, consular bags must bear visible external marks of their character, 
t.e., they must bear an inscription or other external mark so that they ean 
be identified as consular bags. 

(6) Freedom of communication also covers messages in cipher, 7.¢., mes- 
sages in secret language, and, of course, also messages in code, 1.e., messages 
in a conventional language which is not secret and is employed for reasons 
of practical utility and, more particularly, in order to save time and money. 
Some consular conventions add that the messages of consulates shall enjoy 
transmission at the same rates as the messages of diplomatic missions. 
In the absence of sufficient information on the practice of states in this 
matter, the Commission preferred not to enter upon it for the time being. 

(7) The question whether the article authorizes the consulate to instal 
and use a wireless transmitter must be answered in the negative. Under 
the international conventions on telecommunications, the consulate has to 
apply to the receiving state for a special licence if it wishes to instal a 
telecommunication post.'® 

(8) Correspondence and other communications in transit, including mes- 
sages in cipher, enjoy protection in third states also, in conformity with the 
provisions of Article 52, paragraph 4, of the present draft. The same 
protection is enjoyed by special couriers in third states. 


ARTICLE 37 


Communication with the authorities of the receiving state 


1, In the exercise of the functions specified in Article 4, consuls may 
address the authorities which are competent under the law of the re- 
ceiving state. 


16 Sir Gerald Fitzmaurice said that in voting in favour of the Report he must reserve 
his position in regard to paragraph 7 of the Commentary to Article 36 since in his view 
the provisions of the various telecommunications conventions have no relation to the use 


of what is known as the diplomatic wireless. 
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2. Nevertheless, consuls may not address the Ministry of Foreign 
Affairs of the receiving state unless the sending state has no diplomatic 
mission to that state. 

3. The procedure to be observed by consuls in communicating with 
the authorities of the receiving state shall be determined by the rele- 
vant international agreements and by the laws and usages of the re- 


ceiving state. 
Commentary 


(1) It is a well-established principle of international law that consuls, in 
the exercise of their functions as set out in Article 4, may address only the 
local authorities. The Commission was divided on the question of what 
these authorities are. 

(2) Some members of the Commission, pointing out that the exercise of 
the competence of the consulate with respect to the receiving state is re- 
stricted to the consular district—as is apparent, also, from Article 1 
and Article 4 of the present draft—considered that the only cases in which 
consuls could address authorities outside the consular district were those 
where a particular service constituted the central service for the en 
territory of the state, or for one of the state’s territorial or political 
divisions (e.g., the emigration or immigration services, or the chambers of 
commerce in many states). They held that if the consul’s applications to 
the local authorities or to the centralized services were 
sideration, he could address the government through the diplomatic 
of the sending state, direct communication with a ministry of the 
state being permissible only if the sending state had no diplomatic 


in the receiving state. 


+ 


in the case of matters within their consular district, address any auth 

of the receiving state direct, including the central authorities, with 

exception of the Ministry of Foreign Affairs. In their opinion, any 

strictions in this sense imposed upon consuls by the regulations of the 

ing state are internal measures without relevance for international 
(4) The text of the article represents a compromise between 

points of view. It leaves it for each receiving state to determine \ 

the competent authorities which may be addressed by consuls in 

cise of their functions, and vet it does not exclude recourse to central 


thorities. The text gives consuls the right themselves to address t! 
istry of Foreign Affairs of the receiving state in the special cas 
the sending state has no diplomatic mission in the receiving state 

(5) Paragraph 3 of the article provides, in conformity with the practice 
of states, that the procedure to be observed by consuls in communicatin 
with the authorities of the receiving state shall be determine 
vent international agreements and by the laws and usages of the re 
state. For example, the laws of some countries require consuls wl 


to address the government of the receiving state to communicat 


their diplomatic mission; or they provide that consuls of countrix 


have no diplomatic representation in the receiving state may 


73 
mt 

(3) Other members of the Commission took the view that consuls might, 
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certain officials of the Ministry of Foreign Affairs in well-defined cases. 
The receiving state may also prescribe other procedures to be observed by 
foreign consuls. 

(6) It should be noted that the communications of consuls with the au- 
thorities of the receiving state are often governed by consular conventions. 
For example, the Consular Convention of 1913 between Cuba and the 
Netherlands (Article 6) and the Consular Convention of 1924 between 
Czechoslovakia and Italy (Article 11, paragraph 4) provide that consuls 
may not address the central authorities except through the diplomatic 
channel. The Consular Convention of 1923 between Germany and the 
United States of America (Article 21) gives only the consul-general or 
eonsular official stationed in the capital the right to address the govern- 
ment. Other conventions authorize the consul to communicate not only 
with the competent authorities of his district but also with the competent 
departments of the central government ; however, he may do so only in cases 
where there is no diplomatic mission of the sending state in the receiving 
state. (See in particular the Consular Conventions concluded by the 
United Kingdom with Norway on 22 February 1951 (Article 19, para- 
graph 2) and with France on 31 December 1951 (Article 24, paragraph 2). 
Other conventions authorize the consul to correspond with the ministries 
of the central government, but stipulate that the consul may not communi- 
eate directly with the Ministry of Foreign Affairs except in the absence of 
a diplomatic mission of the sending state. (See the Consular Convention 
of 17 April 1953 between Greece and the United Kingdom (Article 18, 
paragraph 1 (d))). 


ARTICLE 38 


Levying of consular fees and charges, and exemption of such 
fees and charges from taxes and dues 


1. The consulate is entitled to levy in the territory of the receiving 
state the fees and charges provided by the law of the sending state for 
consular acts. 

2. Neither the receiving state nor any territorial or local authority 
shall levy any tax or due on the consular fees and charges referred to 
in paragraph 1 of this article, or in respect of the issuance of receipts 
for such fees or charges. 


Commentary 


(1) This article states a rule of customary international law. Since the 
earliest times consuls have levied fees for services rendered to their nation- 
als, originally fixed as a percentage of the quantity or of the value of goods 
imported through the ports by the nationals concerned. At the present 
time, every state levies fees provided by law for official acts performed by 
its consulates. It must be borne in mind that since the levying of consular 
fees and charges is bound up with the exercise of consular functions it is 
subject to the general limitation laid down in the introductory sentence of 
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paragraph 1 of Article 4. For this reason, a consulate would not be en- 
titled to levy charges on consular acts which are not recognized by the 
present articles or by other relevant international agreements in force, and 
which would be a breach of the law of the receiving state. 

(2) Paragraph 2 of this article affirms another rule of customary inter- 
national law in this particular sphere, namely that no sovereign state can 
be subjected to the jurisdiction of another state. This provision stipulates 
that the revenue obtained from the fees and charges levied by a consulate 
for consular acts shall be exempt from all taxes and dues levied either by 
the receiving state or by any of its territorial or local authorities. In 
addition, this paragraph recognizes that the receipts issued by a consulate 
for the payment of consular fees or charges are likewise exempt from taxes 
or dues levied by the receiving state. These dues include, amongst others, 
the stamp duty charged in many countries on the issuance of receipts. 

(3) The expression ‘‘any territorial or local authority’’ comprises all 
territorial or political subdivisions of the state: state (in a federal state), 
autonomous republic, canton, province, county, region, department, com- 
mune, district, municipality, ete. 

(4) This article leaves aside for the time being the question of the 
extent to which acts performed at a consulate between private persons are 
exempt from the taxes and dues levied by the law of the receiving state. 
The opinion was expressed that such acts should be subject to the said taxes 
or dues only if intended to produce effects in the receiving state. It was 
contended that it would be unjustifiable for the receiving state to levy 
taxes and dues on acts performed, for example, between the nationals of 
two foreign states and intended to produce legal effects in one or more 
foreign states. However, as the Commission had not sufficient information 
at its disposal about the practice of states in this matter, it contented itself 
with bringing the problem to the attention of governments and requesting 
them for information about the way in which it is handled under their 
law or practice. 

(5) The exemption of the members of the consulate and members of 
their families from taxation is dealt with in Article 45. 


SECTION III: PERSONAL PRIVILEGES AND IMMUNITIES 


ARTICLE 39 
Special protection and respect due to consuls 


The receiving state is bound to accord special protection to consuls 
by reason of their official position, and to treat them with due respect. 
It shall take all reasonable steps to prevent any attack on their persons, 
freedom or dignity. 


Commentary 


(1) The rule that the receiving state is under a legal obligation to aceord 
special protection to consuls and to treat them with respect must be re- 
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garded as forming part of eustomary international law. Its basis lies in 
the fact that, according to the view generally accepted today, the consul 
represents the sending state in the consular district, and by reason of his 
position is entitled to greater protection than is enjoyed in the territory 
of the receiving state by resident aliens. He is also entitled to be treated 
with the respect due to agents of foreign states. 

(2) The rule laid down tends in the direction of assuring to the consul 
a protection that may go beyond the benefits provided by the various arti- 
cles of the present draft relative to consular intercourse and immunities. 
It applies in particular to all situations not actually provided for, and 
even assures to the consul a right of special protection where he is sub- 
jected to annoyances not constituting attacks on his person, freedom or 
dignity as mentioned in the second sentence of this article. 

(3) The fact of receiving the consul places the receiving state under an 
obligation to ensure his personal safety, particularly in the event of tension 
between that state and the sending state. The receiving state must there- 
fore take all reasonable steps to prevent attacks on the consul’s person, 
freedom, or dignity. It must, for example, protect him against slanderous 
press campaigns. 

(4) Under the provisions of Article 51, a consul starts to enjoy the 
special protection provided for in Article 39 as soon as he enters the terri- 
tory of the receiving state on proceeding to take up his post, or, if already 
in that territory, as soon as his appointment is notified to the Ministry of 
Foreign Affairs or to the authority designated by that Ministry. 

(5) The protection of the consul after the termination of his functions 
is dealt with in Article 27 of the draft. 

(6) The expression ‘‘reasonable steps’’ must be interpreted in the light 
of the circumstances of the case. It includes all steps which the receiving 
state is in a position to take, having regard to the actual state of affairs at 
the place where the consul’s residence or the consulate is situated, and to 
the physical means at its disposal. 

(7) The rule codified in this article is embodied in many consular con- 
ventions, including, amongst recent ones, the Conventions concluded by the 
United Kingdom with Norway on 22 February 1951 (Article 5, par. 2), 
with Greece on 17 April 1953 (Article 5, par. 2), with Mexico on 20 March 
1954 (Article 5, par. 2) and with Italy on 1 June 1954 (Article 5, par. 2) ; 
and the Convention concluded by the Soviet Union with the Federal Re- 
public of Germany on 25 April 1958 (Article 7), and with the People’s 
Republic of China on 23 June 1959 (Article 5 


ARTICLE 40 


Personal inviolability 


1, Consular officials who are not nationals of the receiving state and 
do not carry on any gainful private activity shall not be liable to arrest 
or detention pending trial, except in the case of an offence punishable 
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by a maximum sentence of not less than five years’ imprisonment 
| Alternatively: “except in the case of a grave crime” |}. 

2. Except in the case specified in paragraph 1 of this article, the 
officials referred to in that paragraph shall not be committed to prison 
or subjected to any other restriction upon their personal freedom save 
in execution of a final sentence of at least two years’ imprisonment. 

3. In the event of criminal proceedings being instituted against a con- 
sular official of the sending state, he must appear before the competent 
authorities. Nevertheless the proceedings shall be conducted with the 
respect due to him by reason of his official position and, except in the 
case referred to in paragraph 1 of this article, in a manner which will 
hamper the exercise of the consular function as little as possible. 

4. In the event of the arrest or detention, pending trial, of a member 
of the consular staff, or of criminal proceedings being instituted against 
him, the receiving state shall notify the head of the consular post ac- 
cordingly. Should the latter be himself the object of the said meas- 
ures, the receiving state shall notify the diplomatic representative of 
the sending state. 


Commentary 


(1) The purpose of this article is to settle the question of the personal 
inviolability of consuls, which has been controversial both as a matter of 
doctrine, and in the practice of states, since the time when consuls, having 
ceased to be public ministers, became subject to the jurisdiction of the state 
in which they discharge their functions. Since the Barbuit ease in 1737, 
when an English court refused to recognize the immunity from jurisdiction 
of a consul (agent for commerce) of the King of Prussia, the personal 
inviolability of consuls has not been recognized by the case law of the 
national courts of many countries of Europe and America. 

(2) Reacting against this practice, states have attempted to provide for 
the personal inviolability of their consuls through conventions, by including 
personal immunity clauses in consular conventions. The practice of in- 
cluding a personal immunity clause has become very widespread since the 
Convention of Pardo, signed on 13 March 1769 between France and Spain, 
which provided that the consuls of the two contracting parties should 
enjoy personal immunity so as not to be liable to arrest or imprisonment 
except for crimes of an atrocious character, or in cases where the consuls 
were merchants (Article IT). 

(3) The personal immunity clause was for a long time interpreted in 
fundamentally different ways. Some writers claimed that it conferred vir- 
tual exemption from civil and criminal jurisdiction, except in cases where 
the consul was accused of a felony. Others have interpreted the immunity 
as conferring exemption from arrest and from detention pending trial, 
except in case of felony, and exemption from attachment of the person in 
a civil matter. Courts, which were at first divided as to the meaning to be 
given to the expression ‘‘personal immunity,’’ have interpreted the ex- 
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pression as meaning personal inviolability and not immunity from juris- 
diction. 

(4) From an analysis of recent consular conventions, it is evident that 
states, while asserting the subjection of consuls to the jurisdiction of the 
receiving state, recognize their personal inviolability except in cases where 
they have committed a grave crime. While some conventions exempt con- 
suls not only from arrest, but also from prosecution save in eases of felony 
(e.g., the Convention of 12 January 1948 between Costa Rica and the 
United States of America, Article 11), the vast majority of recent conven- 
tions do no more than exempt consuls simply from arrest or detention or, 
in general, from any restriction on their personal freedom, except in cases 
where they have committed an offence the degree of seriousness of which 
is usually defined in the convention. 

(5) Some conventions provide simply for exemption from arrest and 
detention pending trial, while others are general in scope and cover all 
forms of detention and imprisonment. 

(6) Apart from this difference in scope, the conventions differ only in 
the manner in which they determine the nature of the offences in respect 
of which personal inviolability is not admitted. Some conventions which 
recognize personal inviolability make an exception in the case of ‘‘serious 
criminal offences,’’ while others (much more numerous) permit the arrest 
of consuls only when they are charged with penal offences defined and 
punished as felonies by the criminal law of the receiving state. Sometimes 
the offences in respect of which inviolability is not recognized are defined 
by reference to the type of penalty applicable (death penalty or penal 
servitude). In other cases the crimes in respect of which inviolability 
does not apply are enumerated. Lastly, a large group of bilateral con- 
ventions uses as the criterion for determining the cases in which the arrest 
of consuls is permitted the length of the sentence which is imposed by the 
law of the receiving state for the offence committed. Some conventions 
even contain two different definitions of the offence, or specify two different 
lengths of sentence, one being applicable in one of the contracting states 
and the other in the other state. 

(7) Some consular conventions allow arrest and detention pending trial 
only on the double condition that the offence is particularly serious (accord- 
ing to the definition given in the convention concerned) and that the 
consular official is taken in flagrante delicto. 

(8) Where conventions do no more than exempt consuls from arrest 
pending trial except in the case of felonies, they sometimes contain clauses 
which provide that consuls or career consular officials may not be placed 
under personal arrest, either pending trial, or as a measure of execution 
in a civil or commercial case; and equally neither in the case of an alleged 
offence nor as punishment for an offence subject to prosecution by way of 
administrative proceedings. Other conventions expressly exclude arrest in 
civil and commercial cases. 

(9) The scope of the provisions designed to ensure personal immunity 
is restricted ratione personae in that 
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(a) Conventions generally exclude consular officials who are nationals 
of the receiving state from the benefit of clauses granting personal inviola- 
bility ; and 
(b) They exclude consular officials engaged in commercial activities from 
exemption from personal constraint in connexion with such activities. 


(10) Conventions determine in various ways what persons shall enjoy 
inviolability. Some grant personal inviolability to consuls only (consular 
officers) ; others grant it also to other consular officials, and some even to 
certain categories of consulate employees. 

(11) The Commission considered that, despite the divergent views on 
the technical question of the definition of offences for which personal in- 
violability could not be admitted, there was enough common ground in the 
practice of states on the substance of the question of the personal inviola- 
bility of consular officials to warrant the hope that states may accept the 
principle of the present article. 

(12) Paragraphs 1 to 3 of the article refer solely to consular officials 
t.e., heads of post and other members of the consulate who exercise a con- 
sular function in the receiving state (Article 1 (h)). Hence, personal 
inviolability does not extend to consulate employees. Moreover, only con- 
sular officials who are not nationals of the receiving state, and who are not 
engaged in gainful private activity, enjoy the personal inviolability pro- 
vided for in this article. 

(13) Under the terms of paragraph 1 of this article, the consular officials 
referred to in this article enjoy general immunity from arrest and detention 
pending trial in the case of all minor offences. The difficulty is to deter- 
mine the offences in respect of which inviolability should not be granted. 
The Commission realized that none of the methods which it might adopt to 
define such offences would be entirely satisfactory. It therefore proposes 
two variants for paragraph 1. Under the terms of the first variant, ex- 
emption from arrest and detention pending trial is not granted in respect 
of offences which, under the law of the receiving state, are punishable by 
a maximum sentence of not less than five years’ imprisonment. The second 
variant permits arrest and detention pending trial for all serious offences. 
The term ‘‘imprisonment”’ covers, of course, all forms of the penalty, 
which vary from country to country (imprisonment, solitary confinement, 
forced labour, ete.). 

(14) Paragraph 2 of the article provides that consular officials, save in 
cases where, under paragraph 1 of the article, they are liable to arrest or 
detention pending trial, enjoy personal inviolability except in execution 
of a final sentence of at least two years’ imprisonment. According to this 
provision, consular officials 

(a) May not be committed to prison in execution of a judgement if the 
sentence imposed is of less than two years; 

(b) May not be committed to prison in execution of a court decision 
other than a judgement such as, for example, an ordinary procedural ruling 
given in the course of the proceedings; and, a fortiori, not in execution of 
a mere administrative order; 
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(c) Are not liable to any other restriction upon their personal freedom, 
such as, for instance, methods of execution involving restrictions on per- 
sonal freedom (imprisonment for debt, imprisonment for the purpose of 
compelling the debtor to perform an act which he must perform in person, 
ete. 

(15) Aecordingly, this article excludes the arrest or imprisonment of 
consular officials for minor offences. The imprisonment of a consul or 
other consular official hampers considerably the functioning of the con- 
sulate, and makes the discharge of its daily tasks difficult—which is par- 
ticularly serious inasmuch as many of the matters calling for consular 
action will not bear delay (e.g., the issue of visas, passports and other travel 
documents; the legalization of signatures on commercial documents and 
invoices; various activities in connexion with shipping, ete.). Any such 
step would harm the interests, not only of the sending state, but also of 
the receiving state, and would seriously affect consular relations between 
the two states. It would be difficult to admit the possibility that the fune- 
tioning of a consulate could at any time be interrupted, or at least seriously 
jeopardized, by action taken by local authorities in connexion with some 
trivial offence. 

(16) The Commission could not accept the argument that a sentence 
pronounced by a court of the receiving state would be meaningless if, under 
this article, it could not be executed. It must be noted, first, that the same 
argument applies to the exceptional cases in which diplomatic agents are 
liable to the jurisdiction of the receiving state (see Article 29, paragraph 
1 (a), (b) and (c) and paragraph 3 of the Draft Articles on Diplomatic 
Intercourse and Immunities), and to cases where the sending state has 
waived the immunity (Article 30 of the same draft). Nevertheless, the 
exercise of judicial authority by the receiving state may be regarded as 
desirable and even indispensable. A further point to be taken into con- 
sideration is that under the laws of many countries, courts may—for ex- 
ample, in the case of a first offence—award a suspended sentence. Lastly, 
a court sentence may always be made a ground by the receiving state for 
requesting the recall of the convicted consular official. 

(17) Paragraph 3 of this article, which deals with the conduct of crimi- 
nal proceedings against a consular official, prescribes that an official against 
whom such proceedings are instituted must appear before the competent 
authorities. The latter expression means other tribunals as well as ordi- 
nary courts. The consular official is not required to appear in person and 
may be represented by his attorney. The rule set out in the first sentence 
of paragraph 3 is to be read in the light of the second sentence of that 
paragraph, which specifies that the proceedings must be conducted with 
the respect due to the consular official by reason of his official position and, 
except where he is arrested or detained pending trial in conformity with 
paragraph 1, in such manner as to hamper the exercise of consular func- 
tions as little as possible. This requirement must be taken as meaning that, 
save where arrest pending trial is admissible under paragraph 1, no co- 
ercive measure may be applied against a consular official who refuses to 
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appear before the court. The authority concerned can of course always 
take the consular official’s deposition at his residence or office, if this is 
permissible under the law of the receiving state and possible in practice. 

(18) Paragraph 4 of this article, unlike the other paragraphs, refers not 
only to consular officials but also to all other members of the consulate. 
It establishes the obligation of the receiving state to notify the head of the 
consular post if a member of the consular staff is arrested or placed in 
custody pending trial, or if criminal proceedings are instituted against 
him. The duty to notify the diplomatic representative of the sending state 
if the head of the consular post is himself the object of the said measures 
is to be accounted for both by the gravity of the measures that affect the 
person in charge of a consulate and by practical considerations. 

(19) The inviolability which this article confers is enjoyed from the 
moment the consular official to whom it applies enters the territory of the 
receiving state to take up his post. He must, of course, establish his iden- 
tity and claim status as a consular official. If he is already in the territory 
of the receiving state at the time of his appointment, inviolability is en- 
joyed as from the moment when the appointment is notified to the Ministry 
of Foreign Affairs, or to the authority designated by that Ministry (see 
Article 51 of this draft). A consular official enjoys a like inviolability in 
third states if he passes through or is in their territory when proceeding 
to take up or return to his post, or when returning to his own country 
(Article 52, paragraph 1). 

(20) If a member of the diplomatic staff of the sending state's diplo- 
matic mission is assigned to a consulate, he continues to enjoy the full 
measure of inviolability accorded to diplomatic agents. 


ARTICLE 41 


Immunity from jurisdiction 


Members of the consulate shall not be amenable to the jurisdiction 
of the judicial or administrative authorities of the receiving state in 
respect of acts performed in the exercise of their functions. 


Commentary 


(1) Unlike members of the diplomatic staff, all the members of the con- 
sulate are in principle subject to the jurisdiction of the receiving state, 
unless exempted by one of the present rules or by a provision of some 
other applicable international agreement. In particular, they are, like 
any private person, subject to the jurisdiction of the receiving state in re- 
spect of all their private acts, more especially as regards any private gain- 
ful activity carried on by them. The exceptions to this rule are stated in 
Article 41 et seq. 

(2) The rule that, in respect of acts performed by them in the exercise 
of their functions (official acts), members of the consulate are not amenable 
to the jurisdiction of the judicial and administrative authorities of the 
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receiving state, is part of customary international law. This exemption 
represents an immunity which the sending state is recognized as possessing 
in respect of acts which are those of a sovereign state. By their very 
nature such acts are outside the jurisdiction of the receiving state, whether 
civil, criminal or administrative. Since official acts are outside the juris- 
diction of the receiving state, no criminal proceedings may be instituted 
in respect of them. Consequently, consular officials enjoy complete inviola- 
bility in respect of their official acts. 

(3) In the opinion of some members of the Commission, the article 
should have provided that only official acts within the limits of the consular 
powers enjoy immunity from jurisdiction. The Commission was unable to 
accept this view. It is in fact often very difficult to draw an exact line 
between what is still the consular official’s official act performed within the 
scope of the consular functions and what amounts to a private act or 
communication exceeding those functions. If any qualifying phrase had 
been added to the provision in question, the exemption from jurisdiction 
could always be contested, and the phrase might be used at any time to 
weaken the position of a member of the consulate. 

(4) This article does not apply to members of the consulate who are 
nationals of the receiving state. Their legal status is governed by Article 
50 of these draft articles. 


ARTICLE 42 


Liability to give evidence 


1. Members of the consulate are liable to attend as witnesses in the 
course of judicial or administrative proceedings. Nevertheless, if they 
should decline to do so, no coercive measure may be applied with respect 
to them. 

2. The authority requiring the evidence of a consular official shall 
take all reasonable steps to avoid interference with the performance of 
his official duties and shall, where possible and permissible, arrange for 
the taking of such testimony at his residence or office. 

3. Members of the consulate may decline to give evidence concerning 
matters connected with the exercise of their functions and to produce 
official correspondence and documents relating thereto. In this case 
also, the authority requiring the evidence shall refrain from taking any 
coercive measures with respect to them. 


Commentary 


(1) In contrast to members of a diplomatic mission, consuls and other 
members of the consulate are not exempted by international law from lia- 
bility to attend as witnesses in courts of law or in the course of administra- 
tive proceedings. However, the Commission agreed that if they should 
decline to attend, no coercive measure may be applied with respect to them. 
This privilege is confirmed by a large number of consular conventions. 
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For this reason, the letter of the judicial or administrative authority invit- 
ing consular officials to attend should not contain any threat of a penalty 
for non-appearance. 

(2) The Commission noted that consular conventions apply different 
methods so far as concerns the procedure to be followed in taking the testi- 
mony of consular officials. In view of the provisions contained in numerous 
conventions, the Commission merely inserted two fundamental rules on the 
subject in paragraph 2 of this article: 


(a) The authority requiring the evidence shall take all reasonable steps 
to avoid interference with the performance by the consular official of his 
official duties ; 

(b) The authority requiring the evidence shall, where possible and per- 
missible, arrange for the taking of such testimony at the consular official’s 
residence or office. 


As can be seen from this last condition, the testimony of a consular official 
cannot be taken at his residence or office unless this is permitted by the 
legislation of the receiving state. But even in cases where the legislation 
of that state allows testimony to be taken at the consular official’s residence 
or office, e.g., through a judge deputed to act for the president of the court 
(juge délégué), there may be exceptional cases in which the consular offi- 
cial’s appearance in court is, in the opinion of the court, indispensable. 
The Commission wished to make allowance for this case by inserting the 
word ‘‘possible.’’ If the testimony of the consular official is to be taken 
at his residence or office, the date and hour of the deposition should of 
course be fixed by agreement between the court and the consulate to which 
the official in question belongs. The date of the deposition should be fixed 
in such a way as not to delay the proceedings unnecessarily. While the 
second rule may be regarded as an application of the first, the first rule 
nevertheless expresses a general principle which should be applied both 
in cases which are covered by the second rule and in cases in which the 
consular official is to appear before the court. 

(3) The right of members of the consulate to decline to give evidence 
concerning matters connected with the exercise of their functions, and to 
decline to produce any official correspondence or documents relating 
thereto, is confirmed by a large number of consular conventions. The right 
to decline to produce official correspondence and papers in court is a logi- 
eal corollary of the inviolability of the correspondence and documents of 
the consulate. However, the consul or any other member of the consulate 
should not decline to give evidence concerning events which came to his 
notice in his capacity as registrar of births, marriages and deaths; and he 
should not decline to produce the documents relating thereto. 

(4) This article applies to career consuls only, since the similar liability 
of honorary consuls is governed by Articles 54 and 60 of this draft. 

(5) By virtue of Article 50 of this draft, this article does not apply to 
members of the consulate who are nationals of the receiving state. 
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ARTICLE 43 


Exemption from obligations in the matter of registration of aliens 
and residence and work permits 


Members of the consulate, members of their families, and their pri- 
vate staff, shall be exempt from all obligations under local legislation 
in the matter of the registration of aliens, residence permits and work 


permits. 


Commentary 


(1) Under Article 24 of this draft, the arrival of members of the con- 
sulate, and of members of their families, and of their private staff, must 
be notified to the Ministry of Foreign Affairs or to the authority designated 
by that Ministry. In accordance with the practice of numerous countries, 
it seemed necessary to exempt these persons from the obligation which the 
law of the receiving state imposes on them to register as aliens and to apply 
for a residence permit. 

(2) In a great many states, the Ministry of Foreign Affairs issues to 
members of the consulate and to members of their families special cards to 
be used as documents of identity certifying their status as members of the 
consulate or of the family of a member of the consulate. An obligation to 
issue such documents of identity is imposed by several consular conven- 
tions. Although the Commission considers vhat this practice should become 
general and should be accepted by all states, it did not think it necessary 
to include a provision to that effect in the draft in view of the purely 
technical character of the point involved. 

(3) The extension of the said exemption to private staff is justified on 
practical grounds. It would in fact be difficult to require a member of the 
consulate who brings a member of his private staff with him from abroad 
to comply with the obligations in question in respect of a person belong- 
ing to his household, if he and the members of his family are themselves 
exempt from those obligations. 

(4) Since the appointment of consular staff is governed by Article 21 
of the draft, the exemption from the obligations imposed by local legislation 
in the matter of work permits can apply only to members of a consulate 
who wish to employ in their service, in a country in which the employment 
of foreign workers is subject to a work permit, persons who have the na- 
tionality of the sending state or of a third state. 

(5) By its very nature the exemption can apply to aliens only, since only 
they could be contemplated by legislation of the receiving state concerning 
the registration of aliens, and residence and work permits. The exemption 
in question can accordingly have no application to members of the con- 
sulate or to members of their family who are nationals of the receiving 
state. 

(6) There is no article corresponding to this provision in the Draft 
Articles on Diplomatic Intercourse and Immunities. The Commission con- 
sidered that because of the existence of diplomatic privileges and immuni- 
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ties and, more particularly, of the very broad immunity from jurisdiction 
which the diplomatic draft accords, not only to diplomatic agents and to 
members of their family who form part of their households but also to mem- 
bers of the administrative and technical staff of the diplomatic mission and 
to members of their family who form part of their households, such a 
provision could not have the same importance in the sphere of diplomatic 
intercourse and immunities as it has for consular intercourse and immu- 


nities. 
ARTICLE 44 
Social security exemption 


1. Subject to the provisions of paragraph 3 of this article, the mem- 
bers of the consulate and the members of their families belonging to 
their household, shall be exempt from the social security system in force 
in the receiving state. 

2. The exemption provided for in paragraph 1 of this article shall 
also apply to members of the private staff who are in the sole employ 
of members of the consulate, on condition 


(a) That they are not nationals of or permanently resident in the 
receiving state; and 

(b) That they are covered by the social security system of the send- 
ing state or of a third state. 


3. Members of the consulate who employ persons to whom the ex- 
emption provided for in paragraph 2 of this article does not apply shall 
be subject to the obligations which the social security laws of the re- 
ceiving state impose upon employers. 

4. The exemption provided for in paragraphs 1 and 2 of this article 
shall not preclude voluntary participation in the social security system, 
provided that such participation is allowed by the laws of the receiving 
state. 


Commentary 


(1) This exemption from social security regulations is justified on prac- 
tical grounds. If whenever in the course of his career a member of the 
consulate is posted to consulates in different countries he and the members 
of his family ceased to be subject to the social security legislation of the 
sending state (health insurance, old age insurance, disability insurance, 
ete.), and if on each such occasion he were expected to comply with the 
provisions of legislation different from that of the sending state, consider- 
able difficulties would result for the official or employee concerned. It is 
thus in the interests of all states to grant the exemption specified in this 
article, in order that the members of the consulate may continue to be sub- 
ject to their national social security laws without any break in continuity. 

(2) The exemption provided for in paragraph 1 of the article does not 
apply to members of the consulate and members of their families who are 
nationals of the receiving state (Article 50 of the draft). 
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(3) While members of the consulate in their capacity as persons em- 
ployed in the service of the sending state are exempt from the local social 
security system, this exemption does not apply to them as employers of any 
persons who are subject to the social security system of the receiving state. 
In the latter case they are subject to the obligations imposed by the social 
security laws on employers and must pay their contributions to the social 
insurance system. 

(4) The reasons which justify exemption from the social security system 
in the case of members of the consulate and members of their families, also 
justify the exemption of members of the private staff who are in the em- 
ployment of members of the consular staff. But since those persons may be 
recruited from among the nationals of the sending state permanently resi- 
dent in the receiving state, or from among foreign nationals who may not 
be covered by any social security laws, provision has had to be made for 
these contingencies in paragraph 2 of the article. 

(5) Different rules from the above can obviously be laid down in bi- 
lateral conventions. Since, however, the draft provides in Article 65 for 
the maintenance in foree of previous conventions relating to consular inter- 
course and immunities, and of the right to conelude such conventions in the 
future, there is no need for a special provision to this effect in Article 44. 


ARTICLE 45 


Exemption from taxation 


1. Members of the consulate and members of their families, provided 
they do not carry on any gainful private activity, shall be exempt from 
all taxes and dues, personal or real, levied by the state or by any terri- 
torial or local authority, save 


(a) Indirect taxes incorporated in the price of goods or services; 

(b) Taxes and dues on private immovable property, situated in the 
territory of the receiving state, unless held by a member of the con- 
sulate on behalf of his government for the purposes of the consulate; 

(c) Estate, succession or inheritance duties, and duties on transfers, 
levied by the receiving state, subject, however, to the provisions of 
Article 47 concerning the succession of a member of the consulate or of 
a member of his family; 

(d) Taxes and dues on private income having its source in the re- 
ceiving state; 

(e) Charges levied for specific services furnished by the receiving 
state or by the public services; 

(f) Registration, court or record fees, mortgage dues and stamp duty, 
subject to the provisions of Article 32. 


2. Members of the private staff who are in the sole employ of mem- 
bers of the consulate shall be exempt from taxes and dues on the wages 
they receive for their services. 
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Commentary 


(1) Exemption from taxation is often accorded to consular officials by 
consular conventions or other bilateral agreements concluded between the 
receiving state and the sending state. In the absence of treaty provisions, 
this matter is governed by the law of the receiving state, which always 
makes exemption from taxation conditional upon the grant of reciprocal 
treatment to the consular officials of the receiving state in the sending 
state. The extent of the exemption from taxation varies greatly from one 
legal system to another. The Commission considered that members of the 
consulate should enjoy the same exemption from taxation as is enjoyed by 
the members of diplomatic missions (Draft Articles on Diplomatic Inter- 
course and Immunities, Article 32 in conjunction with Article 36). For 
that reason, Article 45 repeats, with some drafting changes, Article 32 of 
the Draft Articles on Diplomatic Intercourse and Immunities. 

(2) The following persons are excluded from the benefit of this article: 


(a) By virtue of an express provision in the article itself, members 
of the consulate and members of their families who carry on a gainful 
private activity ; 

(b) By virtue of Article 50 of the present draft, members of the 
consulate and members of their families who are nationals of the re- 
ceiving state. 


(3) Bilateral consular conventions usually make the grant of exemption 
from taxation conditional on reciprocity. If there is to be a condition of 
this kind, enabling a party to grant limited exemption from taxation where 
the other party acts likewise, any provision for exemption from taxation 
becomes a matter for individual settlement between countries. The Com- 
mission did not think it necessary to include such a reciprocity clause in 
a draft multilateral convention, for it considers that reciprocity will be 
achieved by reason of the fact that the provision in question will be binding 
on all the contracting parties. It was of the opinion that the purpose 
which a multilateral convention should seek to achieve, 7.e., the unification 
of the practice of states in this matter, will be more rapidly attained if no 
reservation regarding reciprocity is included. 

(4) Since the consular premises enjoy exemption from taxation under 
Article 32 of this draft, it was necessary to include in paragraph 1(f) a 
reservation referring back to that article, in order to cover cases in which 
it is the consul or a member of the consulate who owns or leases the con- 
sular premises for the purposes of the consulate, and who, by reason of 
Article 32, would in such case not be liable to pay the fees or duties speci- 
fied in sub-paragraph (f). 

(5) The provision of paragraph 2 of this article, which corresponds to 
the first sentence of paragraph 3 of Article 36 of the Draft Articles on 
Diplomatic Intercourse and Immunities, does not apply to persons who are 
nationals of the receiving state. 
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ARTICLE 46 


Exemption from customs duties 


The receiving state shall, in accordance with the provisions of its legis- 
lation, grant to members of the consulate who do not carry on any 
gainful private activity exemption from customs duties and from all 
other charges and taxes chargeable at the time of customs clearance on 
articles intended 

(a) For the use of a consulate of the sending state; 

(6) For the personal use of members of the consulate and of mem- 
bers of their families belonging to their households, including articles 
intended for their establishments. 


Commentary 


(1) According to a very widespread practice, articles intended for the 
use of a consulate are exempt from customs duties, and this practice may 
be regarded as evidence of an international custom in this particular 
sphere. By ‘‘articles intended for the use of a consulate’’ is meant coats- 
of-arms, flags, signboards, seals and stamps, books, official printed matter 
for the service of the consulate, and also furniture, office equipment and 
supplies (files, typewriters, calculating machines, stationery, ete.), and all 
other articles for the use of the consulate. 

(2) While the members of the consulate do not enjoy exemption from 
eustoms duties under general international law, they are being given an 
increasingly wide measure of exemption from customs duties under nu- 
merous individual agreements, and there is a tendency to extend to mem- 
bers of the consulate advantages similar to those enjoyed by members of 
diplomatic missions. The Commission therefore decided to include in 
Article 46, sub-paragraph (b), a provision identical to that of Article 34, 
paragraph 1(b), of the Draft Articles on Diplomatic Intercourse and Im- 
munities, although it realizes that this exemption is not yet granted by all 
states. 

(3) Since states determine by domestic regulations the conditions and 
procedures under which exemption from customs duties is granted, and in 
particular the period within which articles intended for the establishment 
must be imported, the period during which the imported articles must not 
be sold, and the annual quotas for consumer goods, it was necessary to 
include in the article the expression ‘‘in accordance with the provisions of 
its legislation.’’ Such regulations are not incompatible with the obligation 
to grant exemption from customs duties, provided that they are general 
in character. They must not be directed only to an individual case. 

(4) The present article does not apply 


(a) To members of the consulate who carry on a gainful private 
activity ; 

(b) To members of the consulate who are nationals of the receiving 
state (Article 50). 
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(5) Only articles intended for the personal use of the members of the 
consulate and members of their families enjoy exemption from customs 
duties. Articles imported by a member of the consulate in order to be sold 
clearly do not qualify for exemption. 


ARTICLE 47 


Estate of a member of the consulate or of a member of his family 


In the evert of the death of a member of the consulate or of a member 
of his family who was not a national of the receiving state and did not 
carry on any gainful private activity there, the receiving state 

(a) Shall permit the export of the movable property of the deceased, 
with the exception of any such property acquired in the country the 
export of which was prohibited at the time of his death; 

(b) Shall levy estate, succession or inheritance duties only on im- 
movable property situated in its territory. 


Commentary 


As in the case of a member of a diplomatic mission, the exemption of the 
movable property of a member of the consulate or a member of his family 
from estate, succession or inheritance duties is fully justified, because the 
persons in question came to the receiving state to discharge a public fune- 
tion in the interests of the sending state. For the same reason, the free 
export of the movable property of the deceased, with the exception of any 
such property which was acquired in the country and the export of which 
was prohibited at the time of his death, is justified. The article corre- 
sponds to Article 38, paragraph 3, of the Draft Articles on Diplomatic 
Intercourse and Immunities. 


ARTICLE 48 


Exemption from personal services and contributions 


The receiving state shall 

(a) Exempt members of the consulate, members of their families, 
and members of the private staff who are in the sole employ of mem- 
bers of the consulate, from all personal services, and from all public 
service of any kind whatever; 

(b) Exempt the persons referred to in sub-paragraph (a) of this 
article from such military obligations as those connected with requisi- 
tioning, military contributions and billeting. 


Commentary 


(1) The exemption afforded by sub-paragraph (a@) covers military serv- 
ice, service in the militia, the functions of juryman or lay judge, and per- 
sonal labour ordered by a local authority on highways or in connexion 
with a public disaster, ete. 


— 
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(2) The exemptions provided for in this article should be regarded, at 
least insofar as they concern the members of the consulate and members 
of their families, as constituting a part of customary international law. 
The Commission was of the opinion that these exemptions should be ex- 
tended to members of the private staff who are in the sole employ of 
members of the consulate, for, if such persons were subject to the obliga- 
tions mentioned in the article, the exercise of the functions of the consulate 
might suffer considerably. 

(3) By virtue of Article 50 of this draft, the present article applies to 
members of the consulate, members of their families and members of the 
private staff, only in so far as they are not nationals of the receiving state. 

(4) This article corresponds to Article 33 of the Draft Articles on Diplo- 
matic Intercourse and Immunities, but, in contrast with the latter, it also 
applies to members of the private staff for the reasons given above. 


ARTICLE 49 


Question of the acquisition of the nationality of the receiving state 


Members of the consulate and members of their families belonging 
to their households shall not, solely by the operation of the law of the 
receiving state, acquire the nationality of that state. 


Commentary 


(1) The primary purpose of this article, which reproduces, mutatis 
mutandis, the text of Article 35 of the Draft Articles on Diplomatic Inter- 
course and Immunities, is to prevent the automatic acquisition of the na- 
tionality of the receiving state, more particularly 


(a) By the child of parents who are members of the consulate and 
who are not nationals of the receiving state, if the child is born in the 
territory of a state whose nationality law is based on the jus soli; 

(b) By a woman who is a member of the consulate at the time when 
she marries a national of the receiving state. 


(2) The present article does not apply if the daughter of a member of 
the consulate who is not a national of the receiving state marries a national 
of that state, for by the act of marrying she ceases to be part of the house- 
hold of the member of the consulate. 

(3) In view of the Convention of 20 February 1957 on the Nationality 
of Married Women, concluded under the auspices of the United Nations, 
the rule expressed in this article loses a good deal of its importance so far 
as concerns the acquisition of the nationality of the receiving state by a 
woman member of the consulate of the sending state through her marriage 


with a national of the receiving state. 


| 
| 
| 
| 
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ARTICLE 50 


Members of the consulate and members of their families and members 
of the private staff who are nationals of the receiving state 


1. Consular officials who are nationals of the receiving state shall 
enjoy immunity from jurisdiction only in respect of official acts per- 
formed in the exercise of their functions. They may in addition enjoy 
any privileges and immunities granted to them by the receiving state. 

2. Other members of the consulate, members of their families, and 
members of the private staff, who are nationals of the receiving state, 
shall enjoy only the privileges and immunities granted to them by the 
receiving state. 


Commentary 


(1) The present draft recognizes that the sending state may appoint 
consular officials and employees of the consulate from among the nationals 
of the receiving state. In the case of consular officials, it may do so only 
with the consent of the receiving state (Article 11). The Commission had 
therefore to define the legal status of the members of the consulate who are 
nationals of the receiving state. 

(2) In addition, as the present draft accords certain immunities also to 
members of the private staff in the employ of members of the consulate, it 
was necessary to specify whether members of the private staff who are 
nationals of the receiving state enjoy these immunities. 

(3) As regards consular officials who are nationals of the receiving state, 
the present article, following the solution adopted for a similar problem 
which arose during the discussion of Article 37 of the Draft Articles on 
Diplomatic Intercourse and Immunities, grants them immunity from juris- 
diction only in respect of official acts performed in the exercise of their 
functions. As these persons are nationals of the receiving state, the pres- 
ent article, unlike Article 41, uses the expression ‘‘ official acts,’’ the scope 
of which is more restricted than that of the expression used in Article 41. 

(4) The grant of this immunity from jurisdiction to consular officials 
who are nationals of the receiving state can be justified on two grounds. 
First, the official acts performed by officials in the exercise of their func- 
tions are acts of the sending state. It can therefore be stated that the 
immunity in question is not a simple personal immunity of the consular 
official, but rather an immunity attaching to the foreign state as such. 
Secondly, as the consent of the receiving state is required for the appoint- 
ment of a national of that state as a consular official (Article 11), it can 
be argued that the receiving state’s consent implies consent to the official 
in question having the minimum immunity he needs in order to be able to 
exercise his functions. That minimum is the immunity from jurisdiction 
granted in respect of official acts. The receiving state may, of course, of 
its own accord grant the consular officials in question any other privileges 
and immunities. 


| 
| 
| 
| 
| 
| 
| 
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(5) As regards the other members of the consulate, members of the 
private staff and members of families, these persons enjoy only such privi- 
leges and immunities as may be granted to them by the receiving state, 
which is therefore under no obligation by virtue of the present articles to 
grant them any privileges or immunities at all. 


ARTICLE 51 


Beginning and end of consular privileges and immunities 


1. Each member of the consulate shall enjoy the privileges and im- 
munities provided by the present articles as soon as he enters the terri- 
tory of the receiving state on proceeding to take up his post, or if 
already in its territory, as soon as his appointment is notified to the 
Ministry of Foreign Affairs or to the authority designated by that 
Ministry. 

2. The privileges and immunities of persons belonging to the house- 
hold of a member of the consulate shall be enjoyed as soon as such 
persons enter the territory of the receiving state, whether they are ac- 
companying the member of the consulate or proceeding independently. 
If such a person is in the territory of the receiving state at the moment 
of joining the household of the member of the consulate, privileges and 
immunities shall be enjoyed as soon as the name of the person con- 
cerned is notified to the Ministry of Foreign Affairs or to the authority 
designated by that Ministry. 

3. When the functions of a member of the consulate have come to an 
end, his privileges and immunities, and those of the members of his 
household, shall normally cease at the moment when the persons in 
question leave the country, or on expiry of a reasonable period in which 
to do so, but shall subsist until that time, even in case of armed con- 
flict. The privileges and immunities of a member of the consulate who 
is discharged by the sending state shall come to an end on the date 
on which the discharge takes effect. However, in respect of acts per- 
formed by members of the consulate in the exercise of their functions, 
immunity from jurisdiction shall continue to subsist without limitation 


of time. 


Commentary 


(1) This article is modelled on the provisions applicable to persons en- 
titled to diplomatic privileges and immunities, by virtue of Article 38 of 
the Draft Articles on Diplomatic Intercourse and Immunities. In the 
opinion of the Commission, it is important that the date when consular 
privileges and immunities begin, and the date on which they come to an 
end, should be fixed. 

(2) The Commission considered that consular privileges and immunities 
should be accorded to members of the consulate even after their functions 
have come to an end. Privileges and immunities do not cease until the 
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beneficiaries leave the territory of the receiving state, or on the expiry of 
a reasonable period in which to do so. 

(3) The vexatious measures to which consular officials and employees 
have often been subjected when an armed conflict had broken out between 
the sending state and the receiving state justify the inclusion of the words 
*‘even in case of armed conflict’’ in the text of the article. 

(4) Where a member of the consulate is discharged by the sending state, 
and accordingly loses his status as a consular official or employee, his privi- 
leges and immunities come to an end on the date on which the discharge 
takes effect. Although this is an exceptional case, the Commission wanted 
on this point to amplify the original text of the Draft Articles on Diplo- 
matic Intercourse and Immunities. 


ARTICLE 52 


Obligations of third states 


1. If a consular official passes through or is in the territory of a third 
state while proceeding to take up or to return to his post, or when re- 
turning to his own country, the third state shall accord to him the 
personal inviolability provided for by Article 40, and such other immu- 
nities as may be required to ensure his transit or return. 

2. The third state shall accord the necessary facilities to the members 
of the family of such consular official who accompany him or who travel 
separately to join him or to return to their own country. 

3. In the circumstances specified in paragraph 1 of this article, third 
states shall not hinder the transit through their territories of other 
members of the consulate or of members of their families. 

4. Third states shall accord to correspondence and to other official 
communications in transit, including messages in code or cipher, the 
same freedom and protection as are accorded by the receiving state. 


Commentary 


(1) This article does not settle the question whether a third state should 
grant passage through its territory to consular officials, employees and 
their families. It merely specifies the obligations of third states during 
the actual course of the passage of such persons through their territory. 

(2) The obligations of the third state under the terms of this article 
relate only to consular officials 


(a) Who pass through its territory, or 
(b) Who are in its territory in order to 
(i) Proceed to take up their posts, or 


(ii) Return to their posts, or 
(iii) Return to their own country. 


(3) The Commission proposes that consular officials should be accorded 
the personal inviolability which they enjoy by virtue of Article 40 of this 
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draft, and such of the immunities as are necessary for their passage or 
return. The Commission considers that these prerogatives should not in 
any case exceed those accorded to the officials in question in the receiving 
state. 

(4) With regard to the members of the families of the consular officials 
referred to in the preceding paragraph, the article imposes on third states 
the duty to accord the facilities necessary for their transit. As regards 
the employees of the consulate and the members of their families, third 
states have a duty not to hinder their passage. 

(5) The provisions of paragraph 4 of the article, which guarantee to 
correspondence and to official communications in transit the same freedom 
and protection in third states as in the receiving state, are in keeping with 
the interest that all states have in the smooth and unimpeded development 
of consular relations. 

(6) The article corresponds to Article 39 of the Draft Articles on Diplo- 
matic Intercourse and Immunities, and it largely follows the structure of 
that article. 


SECTION IV: DUTIES OF THE CONSULATE AND OF ITS MEMBERS 
TOWARDS THE RECEIVING STATE 


ARTICLE 53 


Respect for the laws and regulations of the receiving state 


1. Without prejudice to the privileges and immunities recognized by 
the present articles or by other relevant international agreements, it is 
the duty of all persons enjoying consular privileges and immunities to 
respect the laws and regulations of the receiving state. They also have 
a duty not to interfere in the internal affairs of that state. 

2. The consular premises shall not be used in any manner incom- 
patible with the consular functions as specified in the present articles 
or in other rules of international law. 

3. The rule laid down in paragraph 2 of this article shall not exclude 
the possibility of offices of other institutions or agencies being installed 
in the consular premises, provided that the premises assigned to such 
offices are separate from those used by the consulate. In that event, 
the said offices shall not, for the purposes of the present articles, be 
deemed to form part of the consular premises. 


Commentary 


(1) Paragraph 1 of this article lays down the fundamental rule that it 
is the duty of any person who enjoys consular privileges and immunities 
to respect the laws and regulations of the receiving state, save in so far as 
he is exempted from their application by an express provision of this draft 
or of some other relevant international agreement. Thus it is, for example, 
that laws imposing a personal contribution, and the social security laws, 
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are not applicable to members of the consulate who are not nationals of 
the receiving state. 

(2) The clause in the second sentence of paragraph 1 which prohibits 
interference in the internal affairs of the receiving state should not be 
interpreted as preventing members of the consulate from making repre- 
sentations, within the scope of their functions, for the purpose of protect- 
ing and defending the interests of their country or of its nationals, in 
conformity with international law. 

(3) Paragraph 2 reproduces the rule contained in Article 40, paragraph 
3, of the Draft on Diplomatic Intercourse and Immunities. This provision 
means that consular premises may be used only for the exercise of consular 
functions. A breach of this obligation does not render inoperative the 
provisions of Article 31 relative to the inviolability of consular premises. 
But equally, this inviolability does not permit the consular premises to be 
used for purposes incompatible with these articles or with other rules of 
international law. For example, consular premises may not be used as an 
asylum for persons prosecuted or convicted by the local authorities. 

(4) Paragraph 3 refers to cases, which oceur with some frequency in 
practice, where the offices of other institutions or agencies are installed in 
the building of the consulate or on the consular premises. 


Cuapter III. Honorary Consus 


INTRODUCTION 


(1) The term ‘‘honorary consul’’ is not used in the same sense in the 
laws of all countries. In some, the decisive criterion is considered to be 
the fact that the official in question is not paid for his consular work. 
Other laws expressly recognize that career consuls may be either paid or 
unpaid, and base the distinction between career and honorary consuls on 
the fact that the former are sent abroad and the latter recruited locally. 
Under the terms of certain other consular regulations, the term ‘‘ honorary 
consul’’ means an agent who is not a national of the sending state and who, 
in addition to his official functions, is authorized to carry on a gainful 
occupation in the receiving state, whether he does in fact carry on such 
an occupation or not. For the purpose of granting consular immunities, 
some states regard as honorary consuls any representatives, of whatever 
nationality, who, in addition to their official functions, carry on a gainful 
occupation or profession in the receiving state. Lastly, many states regard 
as honorary consuls all consuls who are not career consuls. 

(2) At its eleventh session, the Commission provisionally adopted the 
following decisions: 


**A consul may be: 

**(i) A ‘eareer consul,’ if he is a government official of the sending 
state, receiving a salary and not exercising in the receiving state any 
professional activity other than that arising from his consular fune- 
tions ; 
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‘*(ji) An ‘honorary consul,’ if he does not receive any regular 
salary from the sending state and is authorized to engage in commerce 
or other gainful occupation in the receiving state.’’ 


(3) However, in view of the practice of states in this sphere and the 
considerable differences in national laws with regard to the definition of 
honorary consul, the Commission decided, at its present session, to omit 
any definition of honorary consul from the present draft, and merely to 
provide in Article 1, sub-section (f/f), that consuls may be either career 
consuls or honorary consuls, leaving states free to define the latter category. 


ARTICLE 54 


Legal status of honorary consuls 


1. The provisions of Chapter I of the present articles shall apply to 
honorary consuls. 

2. In Chapters II and IV, Articles 29, 30, 32, 34, 35, 36, 37, 38, 40 
(pars. 3 and 4), 41, 42 (par. 2), 46 (except sub-par. (b)), 50, 51, 52 and 
64 shall likewise be applicable to honorary consuls. 

3. As regards the matters dealt with in Articles 33, 39, 42 pars. 1 
and 3, 43, 45, 48, and 53, Articles 55 to 62 shall apply to honorary 
consuls. 


Commentary 


(1) The Commission reviewed all the articles concerning the privileges 
and immunities of career consuls and decided that certain of these articles 
are also applicable to honorary consuls. These articles are listed in para- 
graph 2 of the present article. 

(2) Special attention should be drawn to Article 50 of the draft, which 
is also applicable to honorary consuls. Consequently, honorary consuls 
who are nationals of the receiving state do not, under the terms of this 
draft, enjoy any consular immunities other than immunity from jurisdic- 
tion in respect of official acts performed in the exercise of their functions. 

(3) As regards the articles listed in paragraph 3 of this article, the 
Commission was of the opinion that they cannot apply in full to honorary 
consuls. However, it acknowledged that some of the rights accorded in 
these articles to career consuls should also be granted to honorary consuls. 
The immunities which should be granted to honorary consuls with respect 
to the points covered by the articles referred to in paragraph 3 are defined 
in the succeeding articles. 

(4) The Special Rapporteur and several members of the Commission are 
of the opinion that the privileges and immunities granted to honorary cor- 
suls in Chapter III far exceed those which are granted to them in the 
practice of states. 

(5) The Commission decided to defer any decision as to whether Article 
31 concerning the inviolability of consular premises was applicable to 
honorary consuls until governments had furnished their observations on 
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the matter, since the Commission had no information as to whether states 
grant the privilege of inviolability to the premises used by an honorary 
consul for the purposes of exercising consular functions, and, if they do, 
the extent to which they grant that privilege. 


ARTICLE 55 


Inviolability of the consular archives, the documents and the 
official archives of the consulate 


The consular archives, the documents and the official correspondence 
of a consulate headed by an honorary consul shall be inviolable and may 
not be the subject of any search or seizure, provided that they are kept 
separate from the private correspondence of the honorary consul, and 
from the books and documents relating to any gainful private activity 
which he carries on. 


Commentary 


The official correspondence, archives and documents of an honorary eon- 
sul enjoy inviolability only if they are kept separate from his private cor- 
respondence, and from the books and documents relating to any business 
or occupation which he carries on. This condition is explained by the fact 
that in most cases honorary consuls carry on some gainful private activity 
in the receiving state. 


ARTICLE 56 


Special protection 


The receiving state is bound to accord to an honorary consul special 
protection in keeping with his official position. 


Commentary 


The protection referred to in this article would have to be accorded 
chiefly in cases where the life or dignity of an honorary consul was jeop- 
ardized by reason of his exercising an official function on behalf of the 
sending state. 


ARTICLE 57 


Exemption from obligations in the matter of registration of aliens 
and residence and work permits 


An honorary consul and the members of his family, with the excep- 
tion of those who carry on a gainful private activity outside the con- 
sulate, shall be exempt from all obligations under local legislation in 
the matter of registration of aliens, residence permits and work permits. 
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Commentary 


This article does not apply to honorary consuls and members of their 
families who carry on a gainful private activity outside the consulate. 
Insotar as it is concerned with registration of aliens and with residence 
permits, this exemption cannot by its very nature apply to nationals of 
the receiving state. So far as concerns exemption from obligations in the 
matter of work permits, the application of this article to nationals of the 
receiving state is excluded by Article 50 of the present draft, which is also 
applicable to honorary consuls (Article 54, paragraph 2). 


ARTICLE 58 


Exemption from taxation 


An honorary consul shall be exempt from taxes and dues on the 
remuneration and emoluments which he receives from the sending state 
in his capacity as honorary consul. 


Commentary 


The majority of the members of the Commission considered that the pro- 
vision contained in this article, though not in accordance with the general 
practice of states, should be included so as to avoid the difficulties which 
would be raised by the taxation of income derived from a foreign state, 
and because the remuneration and emoluments in question are paid by a 
foreign state. Nevertheless, the Commission considered that this provision 
does not apply to honorary consuls who are nationals of the receiving state 

Article 50 of the present draft, in conjunction with Article 54, para- 
graph 2 
ARTICLE 59 
Exemption from personal services and contributions 


The receiving state shall 


(a) Exempt honorary consuls, other honorary consular officials, and 
the members of their families, from all personal services, and from all 
public service of any kind whatever ; 

(b) Exempt the persons referred to in sub-paragraph (a) of this 
article from such military obligations as those connected with requisi- 
tioning, military contributions and billeting. 


Commentary 


(1) It should be noted that this article relates only to honorary consuls, 
other honorary consular officials, and the members of their families. 
(2) This article is not applicable to nationals of the receiving state. 
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ArTICLE 60 


Liability to give evidence 


In any case in which he is requested io do so in connexion with mat- 
ters relating to the exercise of his consular functions, an honorary con- 
sul may decline to give evidence in the course of judicial or adminis- 
trative proceedings or to produce official correspondence and documents 
in his possession. In such event, the authority requiring the evidence 
shall refrain from taking any coercive measures with respect to him. 


Commentary 


Unlike the privilege of career consuls, against whom no coercive measures 
may be taken even if they decline to give evidence concerning a matter 
not connected with the exercise of their functions (Article 42 (1) of this 
draft), the privilege of an honorary consul is more limited. He may de- 
cline to give evidence or to produce official documents in his possession 
without incurring a penalty only in those cases in which the testimony or 
the official correspondence is connected with the exercise of his functions. 

However, the honorary consul like the career consul (see paragraph 3 
of the commentary on Article 42 of this draft) should not decline to give 
evidence concerning events which come to his notice in his capacity as 
registrar of births, marriages and deaths, nor should he decline to produce 
the documents relating thereto. 


ARTICLE 61 


Respect for the laws and regulations of the receiving state 


In addition to the duty specified in the first sentence of paragraph 1 
of Article 53, an honorary consul has the duty not to use his official 
position in the receiving state for purposes of internal politics or for 
the purpose of securing advantages in any gainful private activity which 
he carries on. 


Commentary 
Inasmuch as most honorary consuls are nationals, or at least permanent 
residents, of the receiving state, the obligation laid down in Article 53 of 
this draft had to be modified, particularly as regards the second sentence 
of paragraph 1 of the article, in order to take the special position of hon- 
orary consuls into account. 


ARTICLE 62 


Precedence 


Honorary consuls shall rank in each class after career consuls in the 
order and according to the rules laid down in Article 17. 
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Commentary 


According to the information available to the Commission, this rule is 
in keeping with the practice followed in many states. The Commission 
would be grateful if governments would communicate particulars of the 
practice followed in this respect. 


ARTICLE 63 


Optional character of the institution of honorary consuls 


Each state is free to decide whether it will appoint or receive honorary 
consuls. 


Commentary 


This article, taking into consideration the practice of those states which 
neither appoint nor accept honorary consuls, confirms the rule that each 
state is free to decide whether it will make use of the institution of hon- 


orary consuls. 
CuHapTerR IV. GENERAL PROVISIONS 
ARTICLE 64 


Non-discrimination 


1. In the application of the present articles, the receiving state shall 
not discriminate as between states. 

2. However, discrimination shall not be regarded as taking place 
where the action of the receiving state consists in the grant, on a basis 
of reciprocity, of privileges and immunities more extensive than those 
provided for in the present articles. 


Commentary 


(1) Paragraph 1 sets forth a general rule inherent in the sovereign 
equality of states. 

(2) Paragraph 2 relates to the case where the receiving state grants 
privileges and immunities more extensive than those provided for in the 
present articles. The receiving state is of course free to grant such greater 
advantages on the basis of reciprocity. 

(3) This article reproduces the text of Article 44 of the Draft Articles 
on Diplomatic Intercourse and Immunities, except for paragraph 2 (a) of 
that article. Having had an opportunity to reconsider this provision at 
the present session, the Commission doubted whether it should be retained 
even in the Draft Articles on Diplomatic Intercourse and Immunities. 
While it could not reverse its decision so far as the latter draft articles 
were concerned, it decided not to include the provision in the present draft. 
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ARTICLE 65 


Relationship between the present articles and bilateral conventions 
[First text | 


Acceptance of the present articles shall not rule out the possibility 
of the maintenance in force by the parties, in their mutual relations, of 
existing bilateral conventions concerning consular intercourse and im- 
munities, or the conclusion of such conventions in the future. 


[Second tezt| 


The provisions of the present articles shall not affect bilateral con- 
ventions concerning consular intercourse and immunities concluded 
previously between the contracting parties, and shall not prevent the 
conclusion of such conventions in the future. 


Commentary 


(1) The Commission decided to submit two texts for governments to 
choose from. 

(a) The first variant is based on the idea that the bilateral conventions 
will be automatically abrogated by the entry into force of the multilateral 
consular convention in the reciprocal relations between the contracting 
parties unless the parties decide to maintain them in force. In this case, 
therefore, a special agreement of the two contracting parties would be 
needed to keep a particular bilateral convention in force. 

(b) The second text, proposed by the Special Rapporteur, would auto- 
matically maintain in effect the bilateral conventions on consular inter- 
course and immunities previously concluded between contracting parties. 
In this case the multilateral convention would apply only to questions not 
covered by the bilateral conventions. At the same time, this text does not 
prevent the conclusion of bilateral conventions on this subject in future, 
even if these conventions should depart from the multilateral convention 
which the Commission is now preparing. 

(2) During the discussion of Article 59 of the draft submitted by the 
Special Rapporteur, some members of the Commission held that this article 
should state that the draft convention contains fundamental principles of 
consular law which should prevail over pre-existing bilateral agreements 
and from which no subsequent bilateral agreement may derogate. 


Cuapter IIT 


AD HOC DIPLOMACY 


I. GENERAL OBSERVATIONS 


29. At its tenth session, in 1958, the Commission considered the topic 
of ‘‘Diplomatie intercourse and immunities’’ and prepared draft articles 
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on the subject, together with a commentary,” hereinafter referred to as 
**the 1958 draft.’’ 

30. In its report, the Commission pointed out in this connexion that 
while the draft it was submitting dealt only with permanent diplomatic 
missions, diplomatic relations also assumed other forms that could be given 
the name of ‘‘ad hoc diplomacy,’’ namely itinerant envoys, diplomatic 
conferences and special missions sent to a state for restricted purposes. 
The Commission considered that these forms of diplomacy should also be 
studied, in order to determine the rules of law governing them. It re- 
quested Mr. A. E. F. Sandstrém, Special Rapporteur for the topic ‘‘ Diplo- 
matic intercourse and immunities,’’ to make this study and to submit his 
report at a future session.** 

31. The Commission took up this question at its present session, adopting 
as a basis for discussion the report prepared by the Special Rapporteur 
(A/CN.4/129). Mr. Jiménez de Aréchaga also submitted for consideration 
by the Commission a set of proposals (A/CN.4/L.87) and a memorandum 
explaining these proposals (A/CN.4/L.88). In the course of the discus- 
sions on the subject, the Special Rapporteur presented ‘an alternative pro- 
posal regarding privileges and immunities of special missions (A/CN.4/ 
L.89). 

32. In the course of a preliminary examination of the various forms of 
**ad hoc diplomacy’’ which it was to study, the Commission noted that the 
question of ‘‘diplomatie conferences’’ was linked not only to that of ‘‘spe- 
cial missions,”’ but also to that of ‘‘relations between states and inter- 
national organizations.’’ These relations are at present governed largely 
by special conventions. 

33. This link with the subject of ‘‘relations between states and inter- 
national organizations’’ makes it difficult to undertake the subject of 
‘*diplomatic conferences’’ in isolation, and the Commission has accordingly 
decided not to deal with it for the moment. 

34. In addition, since ‘‘itinerant envoy’’ is, according to the Commis- 
sion’s definition, an envoy who carries out special tasks in the states to 
which he proceeds (and to which he is not accredited as head of a per- 
manent mission), it must follow that the mission of an itinerant envoy is 
a special mission vis-a-vis each of the states visited. Indeed, it might be 
said that, considered as a whole, the mission of an itinerant envoy repre- 
sents a series of special missions. The mere fact that these missions are 
often linked together by a common objective was not thought sufficient to 
justify the adoption for itinerant envoys of rules differing from those 
which apply to special missions. 

35. In the Commission’s opinion, the draft articles on special missions 
should follow immediately after the 1958 draft, which would form the 
first chapter, the present draft becoming the second chapter followed in 
turn by a third chapter, containing Articles 44 and 45 of the 1958 draft, 
which would apply to the whole text. 


17 Official Records, General Assembly, 13th Sess., Supp. No. 9 (A/3859), Ch. ITI. 
18 Ibid., par. 51. 
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36. The General Assembly having decided at its last session that an 
international conference should be convened in Vienna not later than the 
spring of 1961 to examine the 1958 draft, the Commission recommends the 
Assembly to refer the present draft to the conference in order to enable the 
conference to examine this text. This procedure seems necessary in order 
that the articles of the present draft may be embodied in whatever con- 
vention the conference might prepare. It appears all the more justified 
in that the articles of the new draft do no more than enlarge the scope of 
the 1958 draft. 

37. At the same time, the Commission wishes to emphasize that because 
of the time it has had to devote to preparing its first draft on consular 
intercourse and immunities at the present session, it has not been able to 
give the topic of ad hoc diplomacy the thorough study it would normally 
have done. These articles, together with their commentary, should there- 
fore be regarded as constituting only a preliminary survey which the Com- 
mission has carried out at this stage mainly in order to put forward 
certain ideas and suggestions which could be taken into account at the 
Vienna Conference. 

38. The text of the draft articles on special missions and the commentary, 
as adopted by the Commission, are reproduced below. 


II. DRAFT ARTICLES ON SPECIAL MISSIONS, AND COMMENTARY 
ARTICLE 1 


Definitions 


1. The expression “special mission” means an official mission of state 
representatives sent by one state to another in order to carry out a 
special task. It also applies to an itinerant envoy who carries out spe- 
cial tasks in the states to which he proceeds. 

2. The expression “1958 draft” denotes the Draft Articles on Diplo- 
matic Intercourse and Immunities prepared by the International Law 
Commission in 1958. 


ARTICLE 2 


Applicability of Section I of the 1958 draft 


Of the provisions of Section I of the 1958 draft, only Articles 8, 9 
and 18 apply to special missions. 


Commentary 


(1) In view of the similarity between the activities of the two kinds of 
mission, it is natural that the rules governing permanent missions should 
to a large extent be applicable to special missions. 

(2) While this is true more especially of the provisions concerning the 
privileges and immunities made necessary by the inherent exigencies of 


| 
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the functions concerned, it is no less true that in certain respects, by virtue 
of the similarity referred to, some of the rules which in accordance with 
Section I of the 1958 draft apply to permanent missions should also, by 
analogy, apply to special missions. 

(3) It must however be borne in mind that these rules were devised and 
drafted for application to permanent missions, which have their own spe- 
cial characteristics, such as their permanency, their function of ensuring the 
maintenance of continuous diplomatic relations between countries, and the 
presence in capital cities of numerous missions of the same kind. Special 
missions, on the other hand, may be of very varied composition and char- 
acter, and it is therefore difficult to make them subject to such rigid uni- 
form regulations as those governing permanent missions. 

(4) After analysing the various articles contained in Section I of the 
1958 draft, the conclusion was reached that only Articles 8, 9, and 18 are 
generally applicable to special missions as well as to permanent missions. 

(5) It should not however be inferred from what is proposed above that, 
apart from the cases covered by the rules mentioned in Article 2, there may 
not be cases in which certain of the principles embodied in the articles of 
Section I of the 1958 draft could sometimes be applied. However, because 
of the diversity of special missions, the Commission did not think it right 
to subject them to too rigid a regulation. It will be quite a simple matter 
for states, when discussing the sending of a special mission, or when any 
question arises, to make use, if necessary, of the rules relating to permanent 
missions. 

(6) So far as questions of precedence and protocol are concerned, there 
should be no difficulty in settling them on the same lines if the ease arises. 


9) 


ARTICLE 3 


Applicability of Sections II, III and IV of the 1958 draft 


1, The provisions of Sections II, III and IV apply to special missions 
also. 

2. In addition to the modes of termination referred to in Article 41 
of the 1958 draft, the functions of a special mission will come to an end 
when the tasks entrusted to it have been carried out. 


Commentary 


(1) An analysis, article by article, of Sections II, III and IV of the 
draft, despite the fact that directly or indirectly they contemplate first and 
foremost diplomatic privileges and immunities, nevertheless shows, in the 
opinion of the Commission, that there is no occasion to exclude the appli- 
cation of any of these articles to special missions, even if it would be only 
in exceptional circumstances that the provisions of some of these articles 
could apply to special missions. 

(2) The only adjustment required is to make it clear that, in addition 
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to being terminable in the manner described in Article 41, the functions 
of a special mission come to an end when its assignment is accomplished. 


CuaptTer IV 
OTHER DECISIONS OF THE COMMISSION 


I, CODIFICATION OF THE PRINCIPLES AND RULES OF INTERNATIONAL LAW 
RELATING TO THE RIGHT OF ASYLUM 


39. Resolution 1400 (XIV) of the General Assembly, dated 21 November 
1959, concerning the question of the codification of the principles and rules 
of international law relating to the right of asylum had been placed on the 
agenda of the Commission for the present session. The Commission took 
note of the resolution and decided to defer further consideration of this 


question to a future session. 


Il. STUDY OF THE JURIDICAL REGIME OF HISTORIC WATERS, 
INCLUDING HISTORIC BAYS 


40. Resolution 1453 (XIV) of the General Assembly, dated 7 December 
1959, concerning a study of the juridical régime of historic waters, including 
historic bays, had been placed on the agenda of the Commission for the 
present session and was discussed by the Commission. The Commission 
requested the Secretariat to undertake a study of the juridical régime of 
historic waters, including historic bays, and to extend the scope of the 
preliminary study outlined in paragraph 8 of the memorandum on historic 
bays prepared by the Secretariat *® in connexion with the first United Na- 
tions Conference on the Law of the Sea. Apart from this, the Commission 
deferred further consideration of the subject to a future session. 


Ill. PLANNING OF FUTURE WORK OF THE COMMISSION 


41. The Commission decided to complete its work on consular intercourse 
and immunities at its thirteenth session, and thereafter to take up at the 
same session, the subject of state responsibility. 


IV. CO-OPERATION WITH OTHER BODIES 


42. The Commission took note of the report by the Secretary (A/CN.4/ 
124) on the proceedings of the Fourth Meeting of the Inter-American 
Council of Jurists, held at Santiago, Chile, from 24 August to 9 September 
1959, which the Secretary of the Commission had attended in the capacity 
of observer. 

43. The Commission also had before it a letter from the Secretary of the 
Asian-African Legal Consultative Committee, inviting the Commission to 
send an observer to the fourth session of that Committee, to be held in 


19 See United Nations Conference on the Law of the Sea, Official Records, Vol. I 
(U. N. pub. Sales No.: 58.V.4, Vol. I), Doe. A/CONF.13/1. 
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Tokyo in March 1961. The Commission noted that among the topics on the 
agenda for that session of the Asian-African Legal Consultative Committee 
was that of state responsibility, a subject which the Commission itself would 
be discussing at its next session. The Commission decided to designate its 
Special Rapporteur on the subject of state responsibility, Mr. F. V. Garcia 
Amador, as its observer at the fourth session of the Asian-African Legal 
Consultative Committee. 

44. The Commission also desires to refer in the present connexion to the 
account given in Chapter I of the present Report (see paragraph 7 above) 
of the statements made to the Commission at the present session by Mr. 
Antonio Gémez Robledo, the observer for the Inter-American Juridical 
Committee, and Professor Louis B. Sohn of the Harvard Law School. 

45. The Commission agreed that the Secretariat should be asked to en- 
sure, as far as possible, that members were supplied with the documents 
of those intergovernmental organizations with which it was in consultative 
relationship. 


V. DATE AND PLACE OF THE NEXT SESSION 


46. The Commission was informed by the Secretary that the next session 
of the Commission was scheduled to take place from 24 April to 30 June 
1961. However, it was noted by the Commission that as a consequence of 
the decision to call a Plenipotentiary Conference on Diplomatic Intercourse 
and Immunities in Vienna from 2 March to 14 April 1961, there might be 
practical difficulties in holding the opening session of the Commission as 


soon as 24 April. In order therefore to ensure that there should be a 
reasonable interval between the end of the Vienna Conference and the 
beginning of the Commission’s next session, it was decided, after consulta- 
tion with the Secretary-General, that the normal opening and closing dates 
originally proposed should be postponed for one week, and that the thir- 
teenth session of the Commission should be held in Geneva from 1 May 
until 7 July 1961. 


VI. REPRESENTATION AT THE FIFTEENTH SESSION OF THE GENERAL ASSEMBLY 


47. The Commission decided that it should be represented at the next 
(fifteenth) session of the General Assembly, for purposes of consultation, 
by its Chairman, Mr. L. Padilla Nervo. 


> 
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